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"GRAMOPHONE COMP.ANY OF INDIA LTD. 

v. 
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. / . 
· BIRBNDRA BAHADUR PANDEY & O~S. 
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[0. CHINNAPPA REDDY, E.S. VENKATARAMIAH AND R.B.M1SM, JJ.] 

.. 

CBpyrjjht Act, 1955-SS. 51 and·,53-word '.fmport'-:1neaning of. Charac- . S 
te! of order und1r s. 53---q~tMi ~ ju<!icial .. 

,. 

,, 
. Intel-national Law-Whether becontes part of mwzicipa/ law without aid of 

municipal statute-Whether override municipal law in case i}f conflict. 
' . 

I 

1nternatip'nt1/ Law-R(l/e reza"rdingifight of land-Jocked states a/innocent 

paSsage ojzOods across anoiher._state. 

- ·. Practice-CoUrts mus~· interpret nationill law in a w~ so· as t~ avoid co11-

f~ontation with in.ternational /a·W. 

. ' ,. 
; . lnterp_retat~on-Rule of7Wh'ile·ift~trl!reting wordS of Brdinary parlance refe-

rtnce to dictionaries of no avil. 

Bf treaty and. by intefnatiorial·convcnti~~ Indi~, allows transit' faciliti~s 
to Net>al. its neighbour and a land-locked · country. . A company based in 
'.KathmandU;"Nepal Imported a consignment" of ·pre-recorded cassettes from 
Si•aal'Or~ whi~11. 'Was awaitina its · desp&tch tq Nepal at Calcutta Port. As the . 
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'\' appell.ant c~mpany suspecteq those cassettes_ toJbe unauthorised. rep,roduction& Of 
its records' and "cassettes, the import of which ip~o India .was,prohibitod, tke 1 -

appeµant-c_ompa1,1y nro"9'e<f the Ragistraf Qf Copyrights for aCtion·under s.53 of 
the cOpyi'ight Act: _1957 which· enables tJ:ic R~gistrar, after-·.making such eri-: • _ 
quaries .as he deeme .. 4 fit, to order that'.Copies made . out of india !'fa work .whic..h 

if made iri india .would infringe copyright, shall .1;1ot be imPorted,. · A.s the Regis

trar .. did. not take cxpCnditi~uS action,• the appe11a,nt".'company moved the High 
Court-by a writ. pet'itiorl. A Single Ji:dge made an illterim· ,~Ider permitting the 

appe1iant-companY. -to inspect ihe consignmeE.t ·a,nd if any of the cassettes Were 
; found to have inf]·jnged .. thC · aPP.elJt<Jjt's ccpy~'i!;;bt, they v.·ere to bC kept apart. 

until (uh-her o~ders of the RegiStrar. The : Registrar ·.was directed io deal with 
the application Or the appeJlant~cOmpany. in accord~nce.witli)aw. The ~nsign,ee 
Preferred an· <ippeal against-this o~def of !the sirig1e ·Judge. .A' Division, Bench of 

'· the ·High Court allowed the appeal and dismissed the, writ petition of the appellant

cpmpany. The DiVision Bene~ heid, that-there was no i¢pdrtati0n when·~the 
goods.entered. India 1n rouie io Nepal.· 'The Di.visi9n Bench was of the vicw~that 
the ,word 'import' did not merely ·m_eaif bringing. th~ goOds into India, but_ com-

- .prehended sorD.eth.in8 more,. that' iS, "incorporating,and. mixing, Or ~mixing -Up of. 
the goods imported with -the hiass of the -property in th~· "local area.''.· The 
company obtained special leave~ to· appeal._ The questiOns which afose were : _ 

_(i) whether interbational Iaw is, ·of~ its own force, drawn ifitO •the. law .of the 
land withOut the aid of a municipal ·statute, '(ii} whother, so drawn, it o~erridCS: 

. municipal Jaw in ~se of c~1iflict;. (iii)'w~ethe'r the.re is any ·woii estabiished rule' 
of international Jaw on the question ·of the right of-land-locked &tatos to inllo- · 

, ~9-t . passage ~f. the .goods .acfOSS~· -tit~~ I -~Qj} Of' anoth~r State; and' {iV) •~bat· jS 

the meaning of the, v. Ord 'j~po1 t' ust'O. in s:s3 ·of the· Copyright A·ct. 
'·"' ' " ' ,, ~ ' . ' 

, I , 

Allowing. the ~pi;>eal, 

'' 

HELD: • ... 

, ;::: On qut_stions (i)~& (ii)"! 

' 

B, , 
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. ~ . . ,. ' . . ,. 
~~······ . .. - . ·c 
• - ·i<'?'. ''.There"cari be np question that nations n:iust 'march with ~c tntcrn~tional ,- -
~mmunity and the municip3.I law must _re5t)ect rulos or ·-intematiolial law oven as 

, ·.nations tespect fntemational bpinion .. ~ The 'cOmity Of nations requires that rules 
of inteniatjonal la~ may ·be ·accommodatCd .in ,the· municipal law even without 

"exprcsS legislative ·sanction provided t};ldy do no,t run into coµfliCt·w:ith ACu of 
Parliament. But wheD. they dQ run into such conflict~ the- Sovereignty ·and the H 

. integrit~ of the republic 11nd tha: s11pe~acy :~f , the 00nsti1ut~ IcigisJaturos .in 
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• 
making the laws"'may not be subjected to external. rules -except to the extent 
tOgitimately icccpted by. the consitutcd legislatures theniselves. The dOctrine of 
incorPOration also recogn_isCs·the position that the rules1 of internatio·nal.law are 

incorpora'.teci into national law and considefed.to .be 
1

part -cl" ihe ~ational law 

unless they ~re iii ·cdn/lict with an· A~t of ·p_arli;;1neiu. Coinity . of nations or no: 

municipal ia:w must Prevail in case o(Coi)flict. Natidna.1 courts cannot say yes 
if Parliament has said no to a prillciple of iritei-:national law. N'ational courts 

"Will endorse international law but not if it conflicts will national law. National 
·courts be~ng ofgans of the' national state. :.>nd not organs of international law 

must pe~force- apply national law if international_ laW ccintlicts· with it. But the 

courts ate under·a_n obligatiou within legitimate limits. to so inter:Pret the n1.uni

cipa.1 ·statute as _to avoh\,...:· ~nfrontation w~th the co1nity of ·nations· or the 'Yell 

es\;ablished ptincip.Jej .of int.er.national law. But if conflict" is inevitable, the letter 
mfut yield. (673 E-HJ 

' 
Per l.Prd Danning MR in Trendtext Trading Co1p~1. v. Cent;al Bank, 

[1977] I All· E.R. 881:' f!'est ;Fland Central Gold Mining Co. ~. The ·King, 

[i905] 2KB 39i: Ldut"pacht in International Law (Qenera/ Works): Llltham CJ 
tn ,Politics v. The~ Commenwealth 10 C6Inraonwealth Law· Reports 60; Tractoro
export, MascoW v. Mfs. Tarapore & Co1npany and An~. 11"(1,970] 3 SCR 53 refer-

· fed. to. 

(Jn question (i~i)., 

As the leading authorities on int;r;ational law expressed divergent ~icws 
·on the C,,uestion of the trflnSit rights of 

0

la~d-locked ·countries, the result.J< has been· 
tIU.t the Ja_nd~locked countri_es have to rely on bilateral, regoinal .or multi-lateral 

agreements for the recognition of tticir nghts. The very existence of innu111erable 

bilateral treaties,· while on th~ one hand it raises a- Presumption of tbC"" eXistence 

of a' customary right of transit, on the. other it indicates the dependence of the 
right on agreement. -The most recent 1965 Convention on Transit Tride of 
Lahd-Locked States, to 'which both-NCpal and India are sign_atories, _whil~ provid~ 
ing for freedom of transit for the passage · bf goods between the land-:-locked 
state and -·the sea, aCross the territory of a transit Slate ernphas_ize .·the need fo.r ,,. 
agreement between the land-loCked.country and the transit country. }'he bilateral 

Treaty of Tfade and Treaty of Transit enteted in~o between India and Nepal in 
order to expand trade -between the two countries in pr.:1.Ctice mean a ·guarantee to 
NCpal ·to .Permit free and unhampered flow qf goods needed by Ne'pal from: India 

and -a guarantee of freedom Or transit: for goods originatirlg from outside India.;. 
across ,the territory of India to-reach Nepal. But the Cotiventi~n ~n~ Transit Trade 

of Land-~ked St:ites and ·the Treaties between the two countries, leave either 
' ' . 
country fr to iinPose necessary restrictions for the purp~se of pro~cting_ in~ustriai, 

\ 
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\. iterarY or artistic' 'property and prevefiting fals~ 111ark~, fats~ ~indications: of origin'" 
-_ -or other methods of unfair competiti'on in order .to '.,further other gei:ier<il conven

tions .. It is clear that fo; this Purpose, it is not necessary that t,he land-lock.ed 

·country should·~. a party ,tO the ·general convei;~ions"'along .with 'the tra~it 
coulltry. The· interpretation Placed by John ·H.B. 'Fried in the Indian Journal of 

'international 13.w that ihe provisiOils -"Or the ·1965·Conventi6n )Jermit the :"suiteS of 

transit to· enfo~ce, say a Copyright or t.rade·:·."n1ark convention even if, for ~xample, 
neither the cOuntry of odgin no; or' destination is ·?arty to it appears to be a:correct . . ' . . . ' ~ 

interpretation. [67S B-H] 

An arii~tic, literary or musical Workj is the· brain·chil~ 1 .of its 3.~thor, uie 

frujc of his labour, and so,. considered to b; his properly, So highly is~ it PiiZcd by 
all ~ivilised nati~n.s. that "it· i~ thoirght,- worthy ·of protec.tion· by natiori~l laws and 

international Conventions relating tO cci,Pyright. The International ~onvention J0r 
. 1. the protection of litefary of ar_tistiC · ,\vorks first signed a(Berlic on~9t4~Septem.Per, · -

· 1886 and finally revised at Paris in 1971 provided for protection to the authors· of 
literary and artist.ic ·works. The Universal Copyright _Convention fir.St signed ai 
Gc:ne~a on 6th Septembef 1952 and revisCd in Paris :in' ·197.l requires th~ C<intract

ing st;ites to provi~e for .the ade_quate and cffevtive Protection of the rights of' 
3uthots and other cOpyright proprietors in leterary, scieritific and artiStic'worb 
including writinis?'musical, dramatic a"!ld cinematograph w9rks ar'l.d_painting., eng-
raving and sulpture. [984 G,H] /. 

• , 
~ . ' . . ·. ' 

!- . - the wOrd 'import' is ':riot defined i~i· the' c"apy~i&ht Act'though-it is defined 

,_ 

A 

B • 

c 

D 

B. 

in the Customs Act. But the sarrie WOrd•may mean .different things- in different' 
enactments and in different contexts: It r11a:f ev.en n1ean different things 8t different,, 
places in the_samestatute. It

0

ali dep~il.ds on the sense of the provision,;.where it occurs. \ f' 
Reference to dictionaries is hardly of.any avail pafticUlarlY in the·case of wordS of 
_ordinary\parlance with a variety of. Well-know rrieaningS. Such .. word. takC col9ur. 

_from the context. Appeal·to the Latin foot won't help. The ~PPealllmust.be io ~lie 
.. sens~ ·or the statute. [~89 ·~f) · · · 1

, 

The submission that where~\go.ods are.") brought ·into the. cou~try not for 
_eomiryerce,·but for oil.ward t~ansmisSion to another country, there can; in law, be 

·.no importation, is not acceptable. In the first.P.lace, the Jangi.lage of s. 53 'doeS not 

justify·reading the'words 'importe'd for eommcrce' fOr the words •imp~rted; N~-r ia 
there any reason to assume that such w·as the Object of[the Jegi'slaiUre.: Whi1e·inter-. .f 
pre~~ tho v.:ords 'import' in t,he COpyright Act, o~e must take (note that while tbeJ 
.PMtive requirement o(the Copyright <;onventions·is to pt6icct c0pydgl-1t 1 .negatively 

~ . ' ' . ' 
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also·, the rl·~~sit Tr~a·e 'C~n~cntion ,and t~e biJ~teraI Trea:y make except/~~ enabl
"ing tho tranait state to tak~ mea.Sure to prOtect cOpyrigbt. If this much is botn& 
in n1ind, it becoma clear that that thy word ··import'in s . .S3 of th.e Copyright Act 
canilot.bear the narrow interpritatio"n sought to be place4 upOn it to limit it to 

·import for commerce. It n1ast bi; int'erPretcd id a senes which·will fit th"e Copyright 
Att into the setting of the International Con~e,!!tions. [690 B-E] 
"': • • • • ~ ~. < •• 1 

. . . . 

The word •import' in s~cec. 51. an4153 of the. CopydghfAct mea~s br.~g
ing into India.from out!idt Itlciia ', that it is not limited to importation for com-, 
:rµerce only,~ but includes importation for transit'acro~s the ·Country. Thls iflterpreta
tion, far from beiDJi inconsistent With any principie of .InternationO)J LaW, i_s 

entitely in accord with International Conventions and.the Treaties between Ind!a: 

and Nepal.[,91 H, 692A], 

. . . 
The' Hi&h Court 'thought that goods .rriay be said to be imported i_nto -~ 

the country 00Iy if there is an ineorPoratio_n. or rnixing ·up of the good~ imPohed 
with then1as1: Of the ProPCrty in the local aroa. In othef·words'thel!rgh Court 

reli~ on th• ori&iMI Package ·o.octrine' as enunciated by· Chief Justice .Marsha!J 

in Brown ~; Stale o\ Maryland 6 L,Bd. 78. Reliance was· placed by the }ligh 
. Court upon the decisio'n of this Court in the Central. india Spinning and Weaving 

&;. ManUjacturinz· Co. ~J,,td. The Empr:_eJs Mills, Nagpur v. The Municlpol 
Committe,. Wardha [1958] SCR 1.102. That w·as a _cs st \Vhich arose under .the 
C.P. afld Berar Municipa.li_tie11. Act and the question was whether the pdvver to 
impo~e · .. 3 terminal tax_.goods ,or an!mals importid into or exported from_ the 

Iimit1 of ci lnun1cipatjty'1 included -iho right to JeVy·_tax on goods .which 'wei;e"' 

neither, loaded or unloaded 
0

at·\Vardba but w€re mer1Jy carried .across throuEh tl;le . 

~unicipal area'. We are afraid tho case is rea-lly not of any guidance to us.sin
1

ce 
in the context or' a '1tcrmin1'l tlx' fhe ,words 'imported and~export:td; c~uld be 

construed in no ,.other manner than was done by, the Court. We must ·how~er 
._ ··!a.Y that fhe 'origilla.1 pack~ge dOctrine' on y.rhit:h reliance was placed wa! ext>rcs-; 

~ly. disapproved flrat by the Federal_ Court in the ProvinCe of Madras v. Boddu 
paidanna ; (1942) FCR 90 and again by the Supreme·.Couit 1n State of Bolr}bay ~v.~ 1 

F.N. Ba/Jara, [1951] SCR 622., [693 G-H, 691 A-Bl 

AD. 'order made under s. 53 of the 'copyright ·Act is quasi-judicia1 .• The 
· Registr&r is not boun4 to make an order under s.' 53 of the Copyright Act sO soon 
as an application ia prCsi!intcd to him by the owner of the Copyright. Ho has· 

nainfally to· consider the c·ontext of th~ nlischicf Sought to be prevented. He must 

oo-nsider whether the _cepies woUld infringe thG Copydght if the copies were made 
ia. ~di.A. Hi must. consider whether thi app_licant· owns the copyright _or the· 

. duly authori~ ag:ent of the Copyright. He must hear those cJaimillg 'to be, 
an'Ccted if an ordor.)1 made i.nd.conSider any Crintention that may be put forward,. 
i.1 'an excuie for the in1port. lie maY con~ider· any oth.~r relevant circumstance. Since 

alJ JctiHimatc dcfencc·s are upen and the~ enquiry is quasi-judici_a1, :no one can 
siriottsly aoi:ipiain. [69~ ·R-0] 

-~-

.,, 

.-

., 
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'GRAMOPHONE co. v. B. il. P>NJlEY ( Chinnappa Reddy, J.) 66' · 

. . . . . . ·~ ' . \ . 
· Cr:vrL~APPELLATB Jmusr>rcrmN: Civil Appeal Nos. 3216-3218 of A 

198_3: ' -.. 
• 

.. Appeals by Specia,J leave from the Judgment and Order date.d 
the 10th February, 1983 of the Calcutta.High Court in Ci)ri-ginal <:!rder ... _ 8 
Nos. 374-376 :of 1982, 

Sol; J. Sorabjee, Harish N. Salve, Sudipto.Sarkilr & D.N. Gupta, ' 
,:.r- . for the Appellant. · · · 

. . . ... ... 
1sdnti Bh11shan, S.K. 11.oy Cho.;,dhur;y 

Respondent No. _I in CA._ 32i6 of 1983 .. 
and'il.S. Parihar for 

\ 

-I 

. ' . ' . 

, B. Gupta, 's.K. Roy Chowdhary and H.S. pdrihar for Re,p911· 
dent No; .1. -in cA. 3217-18 't>f.1983. 

P.A. Francis, RN. Poddar forthe Responde1k . , . , .• 

-. 

D 

,/ . . . K,, P~rasaran; Attorney Gene'ral;Gapa/ Subrarnaniam ~nd e. v.-
.l...;;:_, &tbba J1ao in response to notice. . · .- · ' . . . . . 

E 

" .-.. >, .. 

• 

' . tc : 

_ 'G.S. Sangh;,. Sharikar ·Mitra and P. Sinha for Intervener.,-
Oceaiiic Shippi~g Agency'(P.) Ud.. . / '· F 

--.I, • ; .~ 

The Juslgment of the Court was. delivered by 
. . ' .. . 

·- . 

CHINNAPPA Reooy, 1. · Nepal is our neighbo,;r, Unfortunately • C 
"Nepal is land-locked .. Nepal's only access to. the sea. is •across ~ndia. 
·So, as one good neighbour to another with a view to •maJntain, develop 
and s!fengthe;,: the friendly relati~ns;.·between1our two"countries"by .. 
treaty and by International Convention,· we. allow a tight of imi<?.cent 

· passage.in order to facilitate Nepal'' international tf!·de. One- of the H 
questions before us i' t~e·extent ofthisdsht: Does the rii;ht'cover the 

• 
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't~ahsit of goods which may not be imported into 'India? May good., 
which'may not be broughtinto]ndia be taken across Indian territory? 

·What does "i_nlport." me"an, more particul~rly what dces "import" 
mean in Sec. 53 of the Copyright Act? Can an unauthorised reprcduc• 
tion of a lit'~rary, dramatic·, musica1 or artistic work of a reC01·d C1)l~ 
bodying an ~nauthorised recordingofa record(which, for short, adopt
ing trade parlance, we may call· a Pirated \'\'Ork), \Vhcse hr:pcrtafion 
into India may be prohibited, but .whose importation into Nepal 'is 
not prohibited, be taken across· Indian territory to Nepal? These are 
some o( the questions which arise for consideration in this appeal. . ... . 

/ . •.. ' . \ .... 
. The questions. have arisen this way: The appellant, the Gramo-. ' ' . . 

phone Company Cl(, India Limited, is_ a well-known manufact\lrer of 
musical records and cassett~s. By ugrecmei>t with the performing 
artistes to whom .toyali.ties are paid, the appellant company is the 
pwner of .the 'Copy 'right in. such recordings. The appellant received 
~nformation from the Custom. Authnritie.s at Calcuttath at a consign~ 

~ ' ' ,_,, 
· ment 'of prerecorded cassettes sent by Universal Overseas Private Lt<' .. 

Singaµ,pre to M/s. Sungawa Enterbrises, Kathmandu, ·Nepaf, had. 
arrived at'Calcutta Po.rt by ship and was awaiting.despatch to Nepal. 
The appella~t Jea.>nt that a 'ubstantial number of_cassettes were 'pira-j 
ted work&', this fact having come to light through the bjoken condition 

· of the consignment which was lying in the Calcutta docks. Basing 
.upon the information receiv.ed, the appellant sought the intervention 

. ,,... 

of the Registrar of Copyrightsfo.r action under Sec. 53 o.f the Copyright ~ 
Act, 1957. This provision enables .the Registrar1 after making such · 
enquiries as he deems fit, to order thal copies made out of India of a 
work which if made in India would infringe copy right, shall not ,be 
imported. The provision also enables the Registrar to ·ente~ any'shipe, 
doc)< or.premises·where ·such copies may be founJ. and to examine such, 
copies. All copies in respect of which an order is mac'.e prohibiting 

I· their import are deemed· to be goods the import of which. is prohibited 
or restricted under Sec. J l o.f the Customs Act, 1962. The prcvis.icn~ · 

. of the Custom Act, are to have.effect in respect of these copies. 'All 
copies confiscated under the provisivP.s of the said Act are not to vest 
in the Government, but to be deli~ercd fo the owner of the copy right 
in the work. As the Registrar was net taking ex,Peditious action on the . 

. application of the appellant and as it was apprehenc'.ed the.t the pirated 
cassettes wouk\ be released fer trr.nq:crtaticn to Ncpel, the appellant 
filed a writ application in the Calcutta High Court scekii1g a writ in 
'the nature 'Of Mandamus to compel ~e Rrgistarar lo rcss ?fl. appro
priate order under Sec. 53 of the Copyriilat Act 1111d to prevent relea~e 
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·-4 of t'i.e c1ssettes friim the custody of the customs authorities. 
• - . . I , . 

The learned single judge of the Calcutt.a High Court, on ihe request 
of the appe11ant, issued a Rule Nis\ and made ai1 interim order permitt-

1 ing the appel,lani to inspect the consignme)'.lt of casscttes"and if any'of 
t.he cassettes we!e thought fo infringe the appellant's copyright, they · 
were.to be kept apafruntil further orders of t[tc Registrar. After causing 
the necessary'inspectionto be.made, the Registrar was directed to deal 
'with the application under Sec. 53 of the Copyright Act in accordance 

.~,;. with law·after heating interest.ed parties. The Registrar was ci.i.rected 
· . to deal with the :i.pplication within eight week.s from tlie date o'f the 

·. --¥- High C~urCs brfler' In the event of any of th~ cassettes held back by 
the appellant being found not to infringe·any provision of the Copy· 
right Act .. the appellant was to pay damages as· assessed by. the eourt .. 
Against the learned Single Judge's or<ier, the. consignee preferm\ a_n 
appeal und'er daus'e.15 Of the Lettcr'l'P>1tent. A Di~ision B'nch of the 

-+· C1lcuttaJiigh Court held that the word 'import' did not merely mean. 
bringing tne' g~ods int() India, bUt~omprehendeil something tnore, that 
is;''iwoorporting and mixing, or mi'xing up of the goods import&! with 
the' m1ss of the property in the local area". /The Jearne<i ju<iges thought 

. it would be wrong to say that there .was importation into India, the 
v mOrrlentthe goods crossed the ln<l.ian custOms barrier~ Keeping in View· 
. · the . t;eaties with. Nepal,. th<;, Divisign. Bench . took the view· that 

• .,,,.. . · there was no importation when the go_ods entered India ·en .' 
,route to· Nep'.ll; The appeal was, therefore;. allowed and the . writ 

; petition· filed by the. present appellant ·was dismissed. CAnd so, the 
.·~ writ petitioner .in the High Court has appealed lo us. u\1der. J 36 of the 

Constitution. . · 

First, we shall exam{ne if there is any ma~date of internatio~al 
!'lw or if th• rule's of international law afford us any guidance and if 
such mandate or guidance is preceptive ·under Indian law. Two ques
lions aris~; firSt, whether int~rnaiioful law ls, of ,itS own foice. drawn 

· into the l~'w of;th~ land without the aid of a munl~ipal· ~tatute and, 
. second, whether,'so dra\v.n, it overrides municipal law in case of conflict. 
It' has been said in England that there are two schools of thought, one . 
school o'f thought propounding the doctrine 0£,incorporation ~nd the 
other, the doctrine of transformation.'" According to the one·, rules 
of international law are· i,;corporated into the' Jaw of 'the land auto.-. 
llll!ticRlly and .considered ·to be part of the law of the ·land unless· in · 
' . . ' ~ . . . . . . 

. (1) Per Lord . Danniog MR ia TrendJext '{rading Co1pn. v: Central" Bank . 
• [1977(i) All fi.R. 881] 
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conflict with an Act of Parliament. According to the other, rules of 
International law are not part .of the law of the land, unless already 
•o by an Act of Parliament, judicial decision or long established custom. 
According to the one whenever the rules.of inte.rnational law changed, 
they would result in a change ofihe law of the land ·.along 'With them, 
'without the aid of an A'l>t of Parliament'. According to the other, no 

• su~h change would occur unless. those principles are 'accepted and 
adopted by the dmestic law'. Lord Danning who had once accepted 
the transformation doctrine without ques.tfon, latei; veered round to 
express a preference for the doctrine of incorporation nnd explained 
))ow courts were justified in ·applying . modern rules of international 
law when old rules of international law chang;ed. Jn fact, the doctrine 
of incorporation, it appears, was accepted in England long before 
Lord Danliing did s~. Lord .Darwing himself referred to some old 
cases. Apart from those, we may refer lo West Rand Central G.old 
Mining Co. v. The King'" where the. court said: · 

. . ·"It is quite ~rue that whatever has received the common 
cons~nt· of civilized nations inust have received the assent Of 
our country; and that to which we have assented alo.ng with other 
nations in· gene•a'l may properly. be c·1lled international law, 
and as such wiU be acknowledged and applied by our municipal 
tribunals when legitimate .occasion arises for those tribunals to 
decide questions to which doctrines of intermitional law ma:y. be · 

I 

· relevant". · · 1' ,. ....,JJ, .. 

Lauterpacht in International Law (Gener~! Works) refers to the 
position in Germany, France, Belgium and Switzerland and says 

.-it is the same. He quotes what a German Court said to meet an.argu·
ment !hat the role of customary international law conflicted witli.Art.24 
of the German Code of Civil Procedure. The court ·had said, "The 
·legislature of the German ReiCh did not and could not intend any 
~iolatioii. of generally recognised rules ofi nternational law, when enac
ting Art. 24 of the German Code of Civil Procedure". Lauterpacht 

. refers to another German case ·.where the argument that 'there ought ' 
,not to be a direct recourse tO the law of. nations, except in so far as· 
·there has been formed a German customary Jaw' was rejected with 
the statement, "The contention of the Creditor that international law 
is applicable only in so far as it has been adopted by German Custo
mary Iaw, lacks foundation in law. Such a legal maxim would, more-

(2) [1905 8 !CB. 391 

- \ 

• 

, 
• 
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. over, if generaiiy applled, lead to th~ untenable .re~ult that i~ the in: 
tercourse cif nations' with one. another, .there would obtain not a uni
form system_.'._internationir law-but· a series of more or less diverse 
municipal laws".~ Lauterpacht 'summarises the 'position. this way!_:__ 

) 

• 
\. 

. "While it is clear that inter~ational law may and noes 
act directly,within the State, it is equally clear that as a rule,that 
direct operation of inle;~aiional Jaw is within the State subject 
to the qverridirig authority'of municipal law. ·courts_ must apply, 

· statutes· even if they conflict with international law. The supre
macy>: of foteniatidnal 1aw, lasts, pro foro inferno,' only so long 

·as ili.e State does not expressly and uriequivocal!y'derogate from 
·it. When it thus, prescribes a departure from il)lernational law, 
coi:ventional or ,customary, •judges are confronted ,with.a· con-

. flict of ·international law and municipal law arid; being 9rgans 
appointed by the State: they are compelled to apply the latter" .. 

' 
. There can be, no question that ~ations 'must ma.rch with; the . 

· international community and the Municipal law must respect rules of 
Internation'.'J law even as nati6ns ·respect intern~tional opinion. The. 
comity of Nati~ns requires that Rules or.' International law. niay be 

• ·t' . 'accommodated in 'the Mu~icipal Law. eve.n without .express l.egislative 
sanction provided they do not run into conflict with Acts of Parliament .. 

. ·' , 1Jit when 'they do run into such cqnflict, the sovereignty and the inte- ' 
~,my of'.he Republic and the.supremacy of the.constitut~d legislatures 

.in making the' laws, may 'nof be subjected1tci external ,rules except tothe 
extent legitimately accepted' ·by the constituted ,legislatures themselves .. ' 
The doctrine· of incorporation also recognises the position that the 

·-.. rules of international law are incorporated into national law and con
' sidered to be part of the ,national Jaw, unless.they arf in co/1flictwith 

•. an Act of Parliament; .Comity .of Nations pr no, Municipal.Law must 
.,. prevail in case t>f ·conflict. National.Courts cannot say yes if Parlia

ment lias said no to a principle of international law. National Courts · 
will endorse internationaflaw but not if h conflicts with national law~ 
Nation.al courts bei~g organs of the· 1;'ational, State 'and. nqt organs 
of international law must perforce. apply ,national law if.interna6onal 

1

6. law conflicts'with it:. But the Co~uts ate under an obligation within 
'legitimate limits, to so interpret the Municipal' Statuie 'as to avoid 
confrontation with the comity of ·Nations or the well established prin

' ciples of Internatiohal law. But if conflict is inevitable; the·latter l)lUSt 
yi•ld. ' ' , ' . ' 
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The proposition has boen well stated by Latham CJ in Politics v. 
The Com1nomvea/lh1ll: ' 

"Every statute is to be interpreted and applied, as far" 'as 
·its language admits, as not to' -be inconsistent with the comity 
of nations or with the established rules of international law .... : .... · 
It must be he14 that lcgislati~n othi;~wise within the power of ~-• 
the Commonwealth Parliament d0es not -become invalid because 

1i.t conflicts with. a ·rule of international law, ·thd~gh every effort 
. should be made to construe Commonwealth. statute1 so as ~ · 
avoid breaches of international law and 'Of intei·natfonal comity. .· ~ . . . 
The question. therefore, is not a question of the power of the 

·Commonwealth Parliament to legislate in j>reach ·of international 
law, bui is a guestion wh~ther in fact·it has done rn". 

, ' 

.. 

• 

The Supreme Court of fndia has· s.lid practically the same thing 
D. in Tractoroexport, Mqscmvv. M/s Tarapm:e & Company a1Jd )nr. "J 

F 

"Now; as stated in Halsboury'sLa.ws of England, Vol. 36, 
page 414 .. there is·a presumption that Parliament does not.assert j· • 
or assume jurisdiction which goes beyond the limits esablishcd 
by the ,\Oommon consent of nations anC\ statutes are to be .inter-\, 
pteted provided, that their language permits. so· as not to ~~ . 
inconsistent ·with the .comity of nations er with the established 
principles ·of intcrnaticnal law .. But this principle applies only 
where ihere is an ambiguity 'an~ must give· way before a clearly 

. expressed intention .. If statutory enactn1ents are clear .in 1nean-
~·· ing, they 1nU:st be construrd according to their n1eafling .·even 

tliough they are contrary .to the comity of nations or·international 
law''. 

, The observations show that' the court was only concerned with . : • t: 
f:i ·a principle of interpretation, but, by, implication, it may be possible 

H 

.. 

·to. say that the court preferred the doctrine of incorporation; otherwise ·.A_ 
the,question of .interpretation would not truly asise. Wluit has been • 

. { . 

(I) 70 Commonwealth Law Repar<s 60. 
(2) [1970] 3 SCR ?3. ''. 

• . 
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>aid in the Tractoro6:port case is entireiy consistent •with what we ha~c. , :•( 
said earlier.( 

•. 

· rs thore . .any weH estabhshed principle of international law on tho 
,que.stio11 of the. right ~f land--locked ·states 'to innocent-. passage of 
'gJt>ds across ihe soil ~of a.nothC~. State?- Jt appears that "ihe- leading,~.,. 
authorities On international law have expressed divergcnt,;views on the·· ,_ 

"1>-i<. quostion of. the transit rights, of· land----locked countries, While one 
gro,up 'of writers,_ such as. Sibert, Scelle and others ha~e held the view~ 

··~fl th-:s~ co'u,ntri-eS have ary i~herent !ighi ·?r transit across 1ieighbv.ur~ · 
-,Jg com1tries; other equally eminent -authorities, sl!ch as. Mc Nair 

A 

B 

" . 
. and· Hyde have held i11e. view that these .rigllts are not principles ·ri:co- C, 

.' .. g~i'sod by. international · 1aw, but arrangements made by sovereign . 
· States". !" The result of the lack of unanimity has been that the Jan&- · 
locked c01pitries have to rely un bilatera( regional ·or multi~-lateral 

·,-~ agf~~1n~(its for the r.~cogniHOn of .theif. rights. The' vel):: exi.stence 
of i11numerable bilateral treaties.· while on the one hand it raises a /. 

• 

. . ' - ' - . . 
pr-~sLl11'1:ptio11 of th~ existenc~ of ·a_custornary'rigl~t of transit, c~. the"· r D 

. oth'f it!indicates tile d•,pendence of the Tight on agreement. The dis
co1{t~nt.in.g situatio11 led to ·attemPts 'bj nations to codify the'. .ru!cs re lat-· 
ing to• transit trade.' Tile earliest attempt was the Convention qn th~ 
Freedom of Transit k11own generally ~s the .B~rcelona CCmventioh. ,,, .-.-' ; . 
The .second attempt was the Convention on tl1e High Sease, 19~8.' The' 
Jllostrece,iJ.t in the 1965 C0NVENTION.ON TRANSIT TRADE OF 

_,.,L~D-:--'LOCKED STATES, As this is tl1e latest Convention on the· 
· · subiect and as both l1idia and, Nepal have signed ·the Cqnve.ntion, it 

may be useful to refer to it in soni,e detarl. The Convention was the 
result of a Resolution Qf the United Nations General Assembly 'which, 
"reco.i:nisiug the need of land-lo£ked countries for·'adequate transit -

'! · "·~· facilities in promoting international trade", i11vitcd "the Governments · F 
:of Member States to.give fa.ill .recognition to the needs of iand--locl.ed . ' . -- ' ' - ' /' 

" M ember~States in the matter of transit trade and therefore; to 1'accor'1 
them adeCJ.u~te facilities in terms of 'international ~w .and practice in 
this L:egttrd, b..:ari.ng ·in·. mind the fut'Ufe' requirenients: resultjng' frOn1 
the economic .develop'ment or'.t11e·land·-'locked countries". Ariticle. l 
(a} of the Convention d~fines the term 'l~nd-locl.ed s.tates' as meanirig. 
'any Contracting Btate w)lich has ,no sea-cast. The term "tra@c . 

~ .. ::..··.· -i-11_T_r_a_n~s1-·t_"_i_s_d_e_fi_ri_ed_\_l_ike this: the passage of goods,_including imac· • companied baggage across the territory of a' Contracting State bel"'.een. 

· (l) See R. Makil Transif Rii:;hts of Land-locked cOuntrics : Joun1al of WorJd 
, Trade Law··vol. 4 Pai:;e ?4. 
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' 'a land-bcked ~tate and the sea when th:e pass.age is a portion of a ' .,,. ' 
complete journey which begins or terminates Within the territory of 
t~t land-lOcked. State and which includes sea 'transport directly 
preceding or follow.ing such passage. The transhipment, warehouing, 
breaking b1,1lk, and change in the mode of transport of such goods as 
w:ell as the assembly, disassembly or reassembly of machinery c.nd · 
bulky goods shall not render the passage of goods outside the definition 

, of ':traffice in transit" provided that. any such operation is undertaken • 
safely for the convenience of transportation. Nothing in this paragraph· ~,,_. . 
. shall be construed as imposing aJ! obligation on any Contracting State' 
to est~blish or permit the establishment of permanent facilities...on-itl~ 
territory for such assembly, disassembly or reassembly"; The term· 
"transit State" is defined as meaning 'any Contracting State with or' 
without a sea-coast, situated between a land-lockecl State and the 
•ea, through whose .territory "traffic in transit", passes'. •Article 2 · ptes-
cribes that 'freedom of Vransit shall be granted under the terms of ;,.. .. 
this· Convention for traffic -in transit and means· .of trahsport .. 
Traffic in transit is to be facilitated on routes in use mutually 

· acceptable for transit 'to the Contracting States concerned. No 
d'serimi.n1l:io~ is to be exercised based on the 1Jlace of origin 
departure, entry, exit or destination or-any circumstances relating to 

·the ow~ership of the goods or' the ownership, place of registration or 
flag of v'ssels, land vehicles or other nieans of transport used. Art. 3 .,._ • 
provides for exemptjo~ of Traffic in Transit from customs duties or 
import or export taxes or any special dues in respect or'transit, within, 
the transit St~te .. Art. 4 refers to means of transport and tariffs. A~. sJ 
refers to methods and dornmenta,ion in regard to customs, tran,port, 

· ect. Art. 6 refers to storage 9f goods in transit. Art. 7 refers to ddays 
or difficulties in 'traffic ih tre.nsit. Art. 8 refers to free zones.or other ·. 

:, customs facilities. Art. 9 refers to provision of greater facilities. All' ,.,.., , 
that we need mention about Articles 4 to 9 is that details have neces-
sarily to be worked out by mutual agreement. Art. 10 refers fo relation 
to most favourecl'-nation clause .. Art. 11 refers to 'exceptionns to 
Convention' ov grounds cf public beii.Ith, securt•:. and protection. of 
intellectual prope•t1.' It is perhaps usefai'to extract the whole of Art 11. 

. . . ' 

"Exceptions ·to Convention on grounds of 
security, and' protection of intellectual property 

pub.lie health, 

• 
1. No.· Cont~acting State shall be bnncl by this' Convention to 

afford tra~sit to persons whose admission into its territory i• forbiddell., 



·-' . ' 

. . 

,,t,. r: -

.\ I 
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or for goods of a kind of, which the importation is prohibitecj,, either 
·.on grounds of public morals, publfo health, or security or as a precau-. 

tion against.diseases ·of anim~\S or plants ·or against pest~. -

• 
· 2. ·Each Contracting State shall be entitlec! .to take .. reasonable 

precautions and measures to ensure that persons and good;, . pa~ticu 
!arly goods which are the subjec't of a n1onopo\y,. ·are really in transit, . 
and that the means of transpori are really used for the.passage of such' 
goods, as 'W".11 as to pr~tect the safety of the .route,s , and means of com- 6 

munication. 

>. 
. 3. Nothing _in this Convention shall affect the. measures· which 

. a Contracting s·tate may be called upon to take in pursuance or'provi-. 
sions in a _general international convention, whether of . a word-wide 
or regional character, to which. it is a party, whether such convention 
was already concluded on _the cJ.ate of this Convention or is conclude<'. 
later, when such ·provisions relate: ... . 

. (. 
_)..;.._:. 

. (a) J to expo~t or imporror tran~it .of particulilr kinds of articles 
· · such ·as· na.rcotlcs, or· othe~ dangerous· di-ugs,, or a'nns•; or·· 

•. 

'\ 

(b) . to protection 'of industrial, /ite1'ary or ·artistic p1'operty, or 
protection .of trade name•: and indications: of . source or 
appellations of origi,n,._and.\he suppression of u'nfair competi-
tion. · · · .,.,· 

B 

.... ~ 

' I 

• 

;.+ 

• 

\. 

. I 

4. Nothing in this Convention shall prevent any. Contractini; 
·State from taking iin'y action necessary for the proteciio1t of its essential 
:security interests'; .. Art. U refers.t9 exceptions in case of emergency. 
'Art. 13 refers to application ofthe Conventi~n in.time of war. Art. 14 ·· '.,,G 

refers to obligations _under ·the Convention and rillhts and· duties of· 
United Nations Members .. Art. i5.tefers·to reciprocity. Art. 16 refers 

· to settlement of disputes. Art . .17 .refers to signature. Art. 18. refers to 
ratification. Art. 19 refers to accession. An. 20 refers ·to cntr~ in to · ,' 

·force. Art. i1 refers t0 revision. Art. 22 rtfers to .notifications by the , . · H 
.Secretary.:_General. And ·Art. 23 meri to autltentic. texts. . 
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·Tl is thus seen that the Conventi9n while providinr; for freedom 
. of transit for the passage of goods between a land-locked Sta.le and 

· .the sea, across tlie territory of a transit.State emphasizes the need fer . 
. . agreemont between the land-locked country and the transit country . 

and, niore important for our present purposes, ' it specificc& certain 
exceptions. It is indeed remarkable that the Convention places traffic 
(illicit) in im\u~trial, literary or artistic property on the, same footing 
as traffic in narcotics,d1ngerc,us dmgs and afms. This:opinion of the 

. :Int~rn1forutl C9mmunity as revealed by the convention must lie borne 
·in my mind in our.further consideration of the question. It 'ma) be 1 · .. I • •, 

•• 

• interesting to notice here wh•.t John H.E: Fried, who. respresented the 
Government of Nepal as 9ne of the members of the deleg.a\ion at the ~ 
U.N. Conference which produe<od the Convention, has to sa; about 
t)lese exceptions. I,n an article which 'he wrote in the Indfan 'ournal 
of Intern~tional ·law; ·~c s•:d,: 

• "The test of a tre!l.ty _arc its exceptions. 'Ihe proof of a • 
·treaty pudding is, when it cannot be eaten: It·is the old problem 

of fin:ling a balance b~twecn demands for saving clauses.and the 
o_rposite claim that the very value of a treaty depends on its 
reliability. For land locked States, conditions under whkh tlieir 
outlet t<;> the outsi!le world ·may be curtailed can of course be 
cruciaL 

The Convent\on declares exceptions permissible for five reasons 
(1) c"tain well-'-specified reasons of public policy; (2) because of 
overriding i nteruational oblig'ltions;, (3) emergency in the ·country of . 
transit; (4) in·ca.se of war: (5) protection of its essential security interests. 

. . \ . . / . . .. 
{ 

. . ·. . . \ . ' 
· A few words about each, in view of theire extraordinary impor

tance. 

L · Exceptions for reasons of public policy. The State of transit 
may-this is permi.ss'iv·o: not obligatory_:_proliibit transit of certain 
goods. fqr the reason thaftheir import into its ciwn territory is prrhiti-
te(, namely (Art 11 1 P'lfa !): · 

(a) ground of public morals_:_e,g., indecont literature; ,<1 

• 

. 

·~ 

• 

·y:..· '• 
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(b)· on grounds· of public hei,!th or public •,securitw; (r.g .. con-
taminated foo\( or improperlv packed explosives); · ' . . , - . 

.. _\ 

(c) as precaution against animal_ diseases plant diseases· or pests._ 

·• . i .. . ) 

This clause (dubbed at the c,,,iference as the "dirty' pictures and 
rotten fish -cla~se") 1>:ill not :hamper international trade if properly 

·applied. 

' :~ 2. The same can probably be said of the ''measures.which a 
Contracting State .may .be called .. u'poll io take {"poritefre amena a 
prendre•' in the .equally authentic .".French ve_r;ioll'which is severiil 
nic.kes l~ss per_inlssiv~) in opedience to ceftain international treaties. 
to which it is a .party·, ~a.melY,_ trE-at)r Provisions. relati_ng ·to 

·- . ...-' . 

A_ • 
. -

(a) "export, import or (i) transit. of particular khid; of articles. 
such as· narcotics. or other dangerolis dru:gs; or arm~"

(As to arms this would therefore 01ily become operative if .. 
a worldwid~ or regional ·treaty prohibiting. or rcstric;ting .. 
iqter:.naqOnal ar1n~ tra<l~, exL5t_ed).. · --

.., .. 
(b) "protecti~n 9f. industrial. literary q1: artistic property, or 

protection of tra(le names", and. the like "· 
) 

. ' 

( 

, .Th.ese provisions· are ~otewirthy becaus_e they pern:ii ih.e ·' 

. \ 

Stat,"' of transit f? enforce1. say a cqpy-right or trade'mark con, 
vention e_ven if, for example, ·1ieither the country of origin nor of 
i~St~nation i6 party to it._ ........ :: ........ :· ...... : ...... :··~····: ........... . 
Far as tl1ese provisiorrs go:.transit traffic must not be hampered 
for any ot~er reason of.public policy' of ,the State of transit. If· 
that Stat<> forbids iillportatfon of cer'tain lnxury goons for finan- . 
. . . .\ . 
cial ·reasons, or of certain te.xtiles to protect it~ own spiniling 
inc!Ustry, that is,_ econbmi·c reasons, or of short,~ave ra<liOs for., 
political reasons_:_all such goods must still''be p~rmitted io pass. 
through its territory. 

3. Qualified. Emer&eioq .......................... : ................ , ...... : 
' • 

• 

>1 
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4. war., ................................ : ..... :.: .............................. . 

'5. .Protection of essential secJrity interests ....... : .. , ...••. : · 

We may now take a look at the treaties with our neighbour Nepal 
·and the Protocols. First, the 'Treaty of Trade' which was contracte~. 
"in <>rder to expand trade between their respective territories and 
encoii.rage collaboratio·1 in economic devel.opment". Art. 2 'stipulates 
that the contracting parties shalJ endeavour to grant maximum facili-
ties and to undertake all necessary measures for the free and unhaiµ- ~
pered fl.ow of go0ds, neeiled by one country from the other, to and -

. from their respective territories. Art. 3 enjoins the contracting parties 
: to. accord unconditionally to eacb. ·other treatment no less favourable 
· than thiit accorded to any third country with tespect to (a) customs 
duties and charges of any kind impo'sed OJV)r in connection with im- · 
,portatioti. and exportation and·(b) import regnlations including qnanti
ta'tive restrictions.· Art. 4 provides that the c.~ntracting parties should, 
on a reciprocal basis, exempt from basic customs 'duty as well as from 
.quantil~tive restrictions tbe import of such ·primary products 

'·as may be mutually agreed upon, from each other. Art. 8 casts. a 'duty 
on the i:ontracting parties to cooperate effectively with each other to 
p.reveht /nfringement and circumvention of the laws, rulfS and regula
tions of either country in regard to the matters relating to foreign 
~xchange and. foreign trade. Art. 9 specially pr9vides that 1,1otwith
standing "il\e earlier provisions of the treaty either Contracting Pary _l 
may maintain or introduce such restrictions as are necessary for the 
purpose of ' · 

.. 
(a) protecting pu~lic morals, 

(b) Protectin; human, animal and plant life, 

.. 
' (c) Safe~rding; national treasures, . · 

' (d) · safeguarding the implementation of· laws relating to the 
• ,- import nd export of gold and silver bullion, . and I 

• 

• 

;; 
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. ( e) sa~eguarding such oth~rj11terc•ts as may be mntµally . agreed 
. ' upon . 

.. 
Article (!Of which may lie extract.ed in full is as follows: "Nothing' 

in thi.s Treaty shall prevent either Contracting Party from taking ·any 
measures .which may be necessary.for the protection of its essential 

··security interests or in pursuance \if general international conventions; 
· whet~r already in exi1tence or c~ncludaj hereafter, to which it is a 
. party relating to transit, export or import of particular .kinds of articles · 
. sucn as opium or other dangerous drugs or in pursuance oFgeneral 
conventions intende1 'to prevent infringement of industrial, litera.ry or 
artistic .property or. relating· to false marks. falseindicationil' of · orii:in , · 

. or other method• of unfair conipetitionn. ' 

. . .' ' ,., . ,' .. 
·It aopean to··us that ihe TreatY of Trade concerned .itself with 

trade bet~cen ll)dia and Nepal andn~t with trade between Nepal arid 
other conntries. The provisions rela'ting to ipiport, export, transit and 
tile fr.'e and' unhampered .flow of· goods refer to . the import and the 
e~port from one country to another Le. from India to .Nepal and from · 
Nepal to.India and to the tran$it and the free and nnhampere<\ flow 'or 

. . ' . / . . ' . 
goods in the course, of trade between the/two count;ies .. :Even so, 

. express reservation is maC!.e to enable each of the .countries .. to impose./ 
restrictions for certain purposes. and to tal::e auch measures as may be 

' , ncce3Sacy for th\, .protection .of essential security interests and effectua-
. "ting international conventions r.elating to opium and other dangerous .
~ drugs and also to effectuate "general.crmventions ·intended ,; prevent 

infringemelll of ind~stria/, literary' or artistiC property or relating to 
false marks, false indications or ·origin or ·other method·, of unfair 
competitioh". (Art. 10) ·, 

' 
. , TheTreaty of Transit is more rele~a~t. it• ,sclo.eme, .. and sequence 

and even'the language indicate that iti• based .•n th.e 1965 CONVEN
TION ON TRANSIT TRADE OF l'AND-c-LOCKJID COUNTRIBS. 
Tile,._ Preamble t9 .the treaty mentions that ... treaty ha• been concluded 
'recognising that Nepal as a land~locl::od country needS acCess to and 
from ·the sea to promote its inte~rational trade, and recogrusing" the •. 
need •to ·facilitate the triiffice. in trinsit through tltoir territorie•'. 
Art: 3 defines 'Triffic i11 'fran•it' and is as follow•: · 

' I 

"The term 'Traffic in Transit' means the passa£1'· of ;ood• In- . 
eluding unaccompanied baggage ,acrosi'the territory of· a . Contraotini: 

·'l.Prty when the passai:e it 1. protion .. of a complet~ jouraey ?ihclo. loep• .. · 

.. : 
\ 
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or terminates within· the tcrritor1 of the other Contracting Party. The 
trairshipmen.t, ·warehousing. breaking bulk a~d change in the mode of 
transport of such goods as well as the assembly or reassembly of machi
nery and .Dnlky glqds slnll ngt iepder the passage of goods cutside the 
it'.,finition of "traffic in transit"· provided any such operation is· 
u·ndertaken solely for_.,the convenience .of transportation. Nothing .in 

.. the Article shall be construed as imp0si;1g an obligation· on eitlm Con
trac.ting Party to establish or. permit the· establishment of• permanent 
facilities on its territory for such assembly, dis-assembly, or re-
.assembly"; · · 

' 
·Art.I req~ires the Contracting Parties to accord "i"raffic in Transit' 

freedom of transit across their respective territories through routes 
mutually agreed upon making no destination 'based ori flag of· vesels 
the places of origin: departure _entry, exi( _desti'nation, ownership· o( 
goods:or veS~els. · · · 

Art. 4 exempts Traffic in Transit from customs duties and trans-. 
it duties or other charges except reasonable· charges _for tramporta, . 
tion and such other charges as are. commensuraie ·with the .costs of 
services rendcrc@ in respect of sucli' transit. . 

. . 
. ·•Art. 5 requires each of th-o Contracting Parties to provide, for 

the convenience of traffic in transit,. warehouses or sheds, for the 
'storage: of traffic in tr~nsit aw.-iting customs .clearance before onward 
transmission. 

( 

I 
Art. 6 siipulates that Traffic in Transit shall· be subject to the 

.procedure laid down in the Protocol, Articles 8 and 9 correspond to 
the ·provisions of Articles II, !2·ahd 13 of the 1965 CONVENTION 
ON TRANSIT TRADE OF LAND-LOCKED STATES and are 
similar to Article 9 ~nd 5 to 10 of the Treaty of Trade and reserve .the 
right of each of the. contracting parties to 'impose restrictions for 
certain.purposes and ·take measures-in connection with certain inter
ests. ·In particular Art. 9 mentions th:if nothing- in the treaty shall 
prevent either Contracting Party from taking any measure which 
may be n\'cessary in _.pursuance of genera/ conventions intended to 
prevent infringement of industrial, literary or artistic property' or relat
ing to false mark3, false indications of ori~in or other. methods of ' 

, 

'. 

-

.. 
, .. 
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,.,. 

unfair competition. ., 
The protocol annexe<\ to the Treaty of Transit" contains a · 

detaiied ·procedure for the transit of goods across the territory 
" ' , - - ~- . . 

of India en-route from, the Port · of Calcµtta to t~eir Nepalese , 
destination. The Protocol · cpntains detailed. provisions· t~ · 
ensure the goods reaching Nepal and lo: prevent the contingency.of 
the goods escaping into the lt1dian market whiie 01\ the way to Nepal. 

•• • •• • ~ • • p 

While the Treaty of Trade gene;ally g~arantees to 'each of the 
Contracting Pa.rties the free· and. unhampered flow of goods. needed 

. by one-country from the other, the Tre:aty of Transit generally guaran
tees to each ·of the Contracting Parties freedom o'ftransfr across.the 
territcry of the other Contracting Party in respect of 'goods which 
have 'to pass through the territory of sucli other Contracting party to 

.. rea.ch the first Contracting· Party ,.from· 01!tside the -territory of the 
second Contracting Party. J~ practice the two treaties.really tnean a 
guarantee to Nepal to permit free and unhampered' flo•(. of goods 

. '., ' . - ' - . - "'. 
needed by Nepal fron1 India and a guarantee of freedom of transit· 
for goods originating from outside India acro~s the territory of lndili. 
to reach ~epaL , In' the matter. of payment of customs duties the · 
Treaty of Trade provides for the most favourahle treatment while the 

··Treaty of Transit grants !'xcmption from such paymen't..· Both treaties 
.. -'-..-. contain reservatior-s. -. Ther~ is ·a ieservadon enabling. the imposi,ti~n 

of such restrictions as are' necessary for the purpose of protecting 
public ,morals, human, animal, ·and ·. plant life, safeguarding. 
national treasures,. the implementation' of l.aws. relating to the 
import and export of gold arid silyer bullion.and the'.safeguarding of 
otMr' mutually agreed "interest;. ·"f11ere is ·an express reservation for 
the 'protection of .essential secttrity interests. There is also provision 
for ne,ces~ary mcasuT~s in purSuan.ce 'Of general lntefnational ·conven
tions reiating to transit, export or import ·or articles such as opium 
or' other dangerous drugs. There. is further . pr~vision for taking 

·necessary mea.sures in' pursuance of general conventions .intended 'to 
prevent ipfringment o.f industrial, literary and· ~rti~tic property or 

. relating to false marks, false indicatio"ns of origin. or other methods 
of unfair co.mpetition. So, the two treaties "'generally assure to Nepal 
the free and unhampere4 flow from India· 'and freedo111 of transit 

· acros~ India, , to goods or of 'goods :which we may. say .in the · broad 
.'way are not res extra com1nercium. In partiCUJar 'the tfCaties expres
slY contain res~rvati(?ns enabling each of the conti-actjng parties __ to 

;·. 
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• . . 
take measures in pursuance of general convei1tions for the protection 
of industrial, literary and artistic property. 

~· ... 
So we have it that Art. 11 of the 1965 CONVENTION ON 

TRANSIT TRADE OF LAND-LOCKED STATES, Art. 10 of 
the Treaty ~f Trade and Art. 9 of the' Treaty .of Transit ·contain 
exceptions to protect "industrial, ·literary or artistic property" and 
to prevent "false marks, false in<lications,of origiH or other methods 
of unfair competition", pursuant to generatconventions. ·Neither the · 
International Convez!tion of 1965~nor the Treaties between the two 

. nation> prohibit the imposing ·of restrictions for this purpose. On the 
. other 'hand; they· contain reservations to the contrary. So great is the 

concern of the Inrernational Cofl\r.ounity for industrial, literary or 
artistic property that the Convention on Tra.nsit. Trade of Land
lock<;d .Countries views traffic ·in this kind ef property with the 
san1e gra.vity as it views traffic in narco.tiCs, dangerolls drugs and arn1s._ 
So, the Convention on Transit Trade of Land-locked .states and 
the Treaties between the two countries, leave either country free to 
impose necessry restrictions for th<;. purpose of protecting industrial, 
lit,rary or·attistic property and preventing false marks, false indica· 
tions of origin or other methods of unfair competitions in order ~o 
further other general converitiona. It is clear that for this purpose, 
it is 'not necessary that the land~locked 'conntry should be a party 
to the general Convention along with the transit country. The inter
pretation placed by John H.E. Fr~d that .the provisions of the 1965 
Conv~ntion"permit the States of transit to enforce, sai a Copyright_ 
or. tra<;le mark convention even if, for example, neither the country 

. of •origin . nor of destination is. parti: to it appears to us to be a 
corr~ct interpretation. 

.• 

The next step for us to consider is whether there is any general 
Convention ~ Copyright. An artistic, .. literary or musical work is 
the brain-child of its author, the fruit of his labour, and, so, considered· 
t~·be his property. So highly is it prized by· all civilised.nations that· 
it is thought worthy of prote~tion by national laws and .international 
C)nventions relating to Copyright. The foternationaf Convention 
for the 'protection of literary or artistic works first signed at Berne on 
9th . September, 1886, was revised at. Berlin in 1908, at Rome in 
1928, at Brussels in 1948, at Stockholm in 1967 and fii;ially at J?cris· 

. in !971. Art. I of the Convention, as revised, constitutes the couritr;cs 
. . • r \.· 

to which the Coil.veutioa ·~ppMs into a Union for the protection of 
I 

,, 

,,. 

• 

1 
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:-'_ the rights of nthors. in their literary. and artistic1work.L The expression. A 
'literaJt and artisiic works' .. · is'· defined to _include every production in 
the literary, scientific and artistic <!amain whatever may be the ino4e ' 
or fcinnation bf its expression. It is nrovicled that the ·work shall enjoy . 

'· "pr9tection -in· all countries of the Union. Various d<:tailed provisions 
are made in the. Convention for the protection C:r tho wor: s. Art. 9 pro: 
vides that authors ofliterary and artistic 'vorks protected by theoconven- B 

. ti on shali enjoy the exclusive right o.f authorising the ·reproduction of these. ,.~ .... ~, . 
works iu"any manner or form. It is also expressly stipulated.that any'. 

: sound or visual recording shall be considered/as a "reproduction for 
~ihe purposes ·of the Convention: We are not reaJ.Jy concerned with 

_,... the several details of the Convention. Butwe may refer t~ ·Art..16 whiCh 
provides: · · C 

• 

,.~ 1. 

· any colll'ltr.1 

\ 
• • 

Infringi~g copies of a work• shall be liable to· seiz11re in 
of the Union ;vhere the work enjoy legal protection; 

. 
2. The provisions of the pr~cediniffiaragraphs ~hdll .. also apply 

to repro~ctians coming from a country where the work is not protected 
. or.has cec<Sed to "be-protected. . .... 

' · 3. The· seizure shall take place in ·accordance wi.th the Legisfa- . 
. -L-tton of each co~ntry". India we may mention .is a party to theBetne 

· Converition. · 

l'he Universal Copyr.ight Conv~ntion whfoh wa·s firsi- sigiied in 
., .. . - - .. - . ., 

.,.Goneva on September 6,'!952 was revised in J>aris in 1971. Each Con-
. tralltiri.g State is.called upon to undertake 'to pr;vide for the'ad!Jqna~ 
and effective protection of the right of authors and. .other, copy-right 

. · p~operietors in literary, scientific and artistic w<;>rks including writings, 
musical, dramatic and' cinematograph v;.orks a.nd paintings, engraving 
and sculpture', The rights.are. to include the exclusive ·right to autho
rise reproduction by !tn,y means, public P.erformance and broadcasting. , 
_Bach 'Contracting State is required to adopt ·such measures as are neces
sary to ~nsure 1'he application· of the Convention. The .. Convention: 
is not in·any wayto affect the provision of the Berne Convention 
far the" protection of literary ·or artistic works or membership in 
the· Union·. created by that Convention. The Universal Copyright 
Conventiorr is. not appli.cable to the. relationships among countrie• .. r 
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''{ 
the Berne Union in ."so far as it relates to. the protection of .·worh 
having as their country of origin, within the meaning of the Berne 
Convention, a country of the Berne Union. India is a sighatoty 
to the U niversa\ Copyright convenilon also. · 

'· 

B • The time is now ripe for us to refer to our own Copyright 

c 
.... 

.E 

F 

G 

H 

A.ct .of 1957. Section 2(c), (h.), (o). (p). (f) and \w) define 'artistic 
work', 'dramatic· work',· 'literary Work', 'musical work', 'cinema,to-' . -• • 
graph film' .and 'record' respectively. Sec. 2(y) ·defines "work" as 
me~ning. any of th~ following. works,. namely, r 

(i) a literary, dramatic, mmical or artistic works; . 

(ii) a cinematograph fiJir,·; ·· 

. . /. 
• (iii) a record. ·· 

. 'Record' is defiiied by s~c. 2(w) to ·mean 'any disc. tap<, 
perforated roll or other c'cvice. in which sounds are embodied so as 
tD be capable · of being reproduced therefrom, other than a sound · 
tr:i·;k associated with the cinematograph fiilm. 'Recording' is define cl _J 
by Sec. 2(x) to mean ;·the aggregate of th~ sounds_ embo.died i"n m:r'. 
capable o( being repr0duced by means of a· 'record". · '.Infrir_ging 

· Gopy: ·in relation to a record is defined ·to rhean, by Sec. 2(m)(iii), " 
";1ny such · record embodying the same . recording. If ·such 
record is made or irrlported in contravention of the provisions of the· 
Act'•. Sec. 13(1) states .thitt copyright shall subsist through out 
India in .(a) or~ginal, literary, dra~.atic, m"'tlsical and artistic, works; 
(b) cinematograph films; and (c) records. Sec. 14 explains the 

·meaning of 'Copyright' in relation to various 'works'. In the case 
of., a recmd, copyright -is said to mean "the exclusive righ!, by 

·virtue of, and subject to the provisions of, this Act to do or · 
authorise the doing of any "{ the . followin& acts by u~ili~init the 
record, namely : . . · 

·. ~· 

' • · (i) to ·make any other recc>rd embodying the .;>ame recor-
ding; 

; 

• 
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. _(ii) to cause the recording embodying m the record to be 
heard in public; 

(iii) to communicate the recording embodiefi 
by radio diffusion" (Sec. 14(1)(d). 

I • • 
' 

in the rcco'rd · 

, • • . Sections 17 to 2 l deal with "Pwnership of C_opyright and 
-~ ••. tile· rights of the owncr',l,·Sections 22 to 29 with •Term of Copy-

: · right', Sections 30 to 32 with 'Licences', Sections 33 .tci 36 1~itl1 
· ~-l'erforming · Rights -Soci~ties': Seciions .37 to 39 with. Rights of 

Broadc"asting Authorities,. Sections 40 to 43 .wlth International Co"py-. 
right and Sections ·44 to. 50~ ·"dth Registration. of Copyright. . 
5oe~ions 51 to 53 deal with infringe mei:t of Copyright. 

II 

·A 

c 

Sec. 51 states- when ·copyright hi . a ·work shall be deemed · · '. 
to ho infringed .. In p~rlicular Clause (bj states that Copyright D 

.f 

shall be deemed. \o be .infringed "when auy person~ 

' · (i) . makes for sole ·or hire, or _sells or 'Jets for . hi"re,. or by · · 
· · way of t;ode displays or afters for sale or hire, or 

. .l_ ~ (ii) di~tributes ; either fof the purpose of trade or .ti> su~lt 
au· ext•nt as to affect· prejudicially the owner of .the copyright, or 

" " 
' ~ ~ . ' . . . 

(iii) by way of trade exhibits in public, or.·, 
-· ' ' . 

·.(iv) impo)'ts (except 
tb.tlRlporter) into Iitdia, . 

.., 
for the private 

·" any infringing copie.s ~(the work'. • • 

. 'rhe~e is au •xplonatio~ to .:Vhich it is 
foi: the, purposes of this case, .. 

and .domestic' use of 

not necessary to refer · 
" . 
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· Sec .. 52 enumerates. the acts which shall not constitute an 
infrin~ement of copyright: Tt is·unneccssary to refer to 'the vario\ls 
acts enumerated in Sec. 52, it is enough to state that bringing 1 
'into India an infringing work for the· purpose of transi't t.o Nepal· 
. or any other country is not one of the excepted acts. 

' 
'Sec. 53 which is 'of direct relevance~ it.deals with ·impor-. 

tation of infringing copies' -needs to be .fully· extracted'. It ·Says, : 

.. 

. ' , .... ·-

. "5'3. (1) The Registrar of Copyrights, on application by tho·~ 
owner of the copyright in any .work (.f· by this duly authorised agent 

. and on payment of the pre~cribed fee, n\ay, after making such in •. 
. quiry as h~ deems fit, order that· copies made cut of India of ti)e 
work which if made in Tnc\ia would infringe copyright shaU not be 

1· ·- . 
imported. -. ; -"'-~ 

' .... . 
(2) Subject to any rules m3.de ·unc\er this Act, the Registrar ' 

of Copyrights or any person authorised by him in this behalf may' 
enter any shi'p, dock or premises where any such copies as are refer
red to in sub-sectioti (I) may be found and . may . examine such 
copies .. · ". i · 

. . ', \ 

(3) All copies to which any prder made under sub-sectioli(J )_..( 
. ,applies shall be· dee111ed to be gooas of which the import has been 

prohibited or. restric.ted under Sec. 11 of .the Custo/lls Act, 1962, and 
aH the prnvisions of that Act shall have effect ac9ordingly; 

Provided ·that all such copies confiscated un~er- theprovi, 
sions of the ·said Act shall not vest in tli.e Government but shall be . 
delivered to the. owner of the .. copyright in. the work. ''f';f,f 

• . This provision empowers the Registrar of Copyrights to make_ 
.' an order that copies made out of.lndia of any work which if made 

in India. would ,infringe Copyright, shall not be 'imp&rted: This 
" the Registrar niay do on the application of the owner of . the Copy

right in, that work or by his duly authorised -agent on payment of 
the .Pr'Scribed fee and· after making such enquiry, as he deems fit. 

•. 

,I.. I 
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. ' . 

The effect of sui::h 
1 
an order by the Registrar is to deem all copies to 

which the order applies to be goods oflwhich the import has been 
prohibited or restricted under sec. 11 of the Cust0ms Act, J <)62,.and 
to attract all the pr~visions tof the Customs ·Act on that basis, indu
ding the liability.to be c~nfiscated, with the slight 'modification that 
.copies confiscated tinder the provisions of that Ad shall' not vest in 

• the , Government, but shall be delivered 'to the, owner of the Copy- · 
·1 .right. · ... 

. ~ 

· .• . • , .. The·questlon is what.does the word 'il'lpb.rt' mean in Sec. 53. 
~?f the Copyright Act ? The' word is not -defined in the Copyright 

Act though it is defined in the Custom:s Act. But the' same 
"'ord may mean different things in: different enactn1ents and in diffe-· 

. rent contexts. It may even mean differen't things' at different places 

.• 

in the same statute .. It all depends on the s~nse ofthe .provision ' . 
where it occurs. Reference to . dictfonarie$. is hardly of any avail 

. particularly. in the case of words of ;rdinary parlance with a 'var/et; 
. of well'knowr meanings .. Such words take colour from the ~ontext .. 
. Appeal to·the Latin·root won't help. The'-"appeal must" be to t]\e 

sense of the statute. Hidayatu\Jah J in Burmah Shall etc v .. 
C~mmercia/ Tax Ojfii:er, [1961] 'l SCR 902 has illustrated how the 
contextuai mea_nings of the very 'words 'import' and ·~.~port'. may . 

vary. "' \ 

' ~ ~ 
We may look at Sec. 53, rather than elsewhere, to discover 

tne meaning'·of ihe word , "import". We find that the meanil)g is 
. ,stated in, that pr9vision itself. If we a~k what is not to be imported, . 
. we .find the answer is copies made out of India which if made in 
· India would infringe' copyright. So it follows ·~hat 'import' in the 

provision means bringing into Indfa from out of India. That we · 
see in. precisely how import is denned under the Customs, Act . 

. Sec. 2(23). of the Customs Act, · 1962·, defines the word· in this 
• t I, 

n:ianner : 

'. . ( . . " 
"Iinport, with its .. gr&mmatical ·variation and ~ognate expres-

_., si011 means bringing into· Jlidia· from a place outside India. But we 

\ 

" do not propose to have recourse to ·.custo~s Act to interpret ex-. 
· pressions in thd Copyright Act even if it is permissible io do. so , 

because Sec. 53 o( the Copyright Act is made io run wi\h Sec,., 11 of. . - / . ' . ~ 

the Customs Act. 
\ 
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Tt was submitted by. the learn~ c.ounsel for the. respondents 
that where goods are brought into the country not for eommcrce, 
but for onward transmission to. another country; there can, in law,. 
be no importation. Ir was said that the. object of the Copyright 
,\ct was .. to pre~ent. 1'Dauthorised1 reproduction of the work. or the · 
unautho'nsed expl01tahon of the reproductton of a work 111 lnJ.1a 
a.nd this object would not be frustrated if infringing copies of a 
work were allowed. transit across the country. If goods are brought 
in, only to go out, there is no .import, it was said. It is difticult 
to agree with this· submission, thought it did find favour with the 

·Division Bench of the Calcutta High Court,. In the judgment under,._;,,._ 
appeal.. !11 the first place, the language of Sec. 53 does not justify. 1 

· 

reading t)1e words· 'imported for commerce' for the words \ 
'imported'. Nor is there. any reason to assum: that such \Vas . 
. the ohject of the legislature. We , have already mentioned 
the ;,,;portance attached by International· opinion, as man_ife
sted by t.hc various International Conventions and Treaties, to the 
protection of .'Copyright a·nd the gravity with which traffic in 
fodustrial, literary o·r artistic property is viewed, treating .such tr~ffic 
on par with traffic in narcotics~ dangerous· drugs and_ arms. Jn 
interpreting the word •import' iti the Copyright Act, we must take 
note that while the .Positive requirement of the Copyright Conventions 
is to protect copyright, negativell' also, the Transit Trad.e Convention 
a11d the biiqteral Treaty make ·exceptions enabling ·the Transit State 
to t,1k~ measu;:e to protect Copyright. If this much is borne in 
mind, .it becomes clear that the word ':import in S~c. 53 of the·)_ 
Copyright Act cannot hear the narrow 111terpretat10n ~sought to be~ 

' placed upon it to 1.imit it to in\port for ·commerce. It must be 
interpreted in a sense which- viii! fit the Copyright Act into the 
setting of the lnternational°Co'.1veotions, 

... 

r' 

The Calcutta J;Iight Opurt .thought that goods .may b~. said to 
be imported into the country only if there is an incorporation or. 
mixing up of the goods imported with the•mass of the property ia 
the local area. In other words the High Court ealisd on tge original 
package !ioctrine' as enunciated by the Amer.ican Court.: Reliance·• 
was placed by the High Court upmi .the decisi0n of this court· in 
the Cenlral India Spipning and; Weaving&. Manufacturing Co. Ltd;, "-
The. Empress Mills, Nagpur v. The Municipal Committee, Wardha 
[1958] SCR 1102). That was a case which ar0se under the C1ll. 
and B,erar Municipalities Act and the question was. whether tefe 
p\Jwer to impose "a terminal .tax otitgoods or a1limals- i~ported into. 
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o'rexported rr;iinthe limits of a municipality" ii1Cluded. the right 
to levy tax ci1 goods which •wer.e neither' loaded or unloaded at· 

! · .Wardha but we.re merely carried across through the municip~I area'. 
·This court saitt that it did not. The word 'impo.rt', it was ·thought' 
meant not merely the bringing into b°(it camprised something inorc, 
'that is 'incorpo.rating and mixing up of tlie goods with the mass of 
the property in.the. local area'., thus accepting the enunciatiqn of 
the 'Origiila!Package _Doctriny' by Chief Justice .Marshpll in Brown 
v. State of Maryland 6 L.Ed-. 78. Another reason 'given by the 

. learned ]Udges .. to arrive.at t.he conclusion that they .did, was that 
. ~the very levy was a •terminal tax' a:nd,. therefore, the :-vords ·import 

1. .and export', in the giyen context, had •something.to do with the idea 
· of a terminus and not an intermediate Stage·ora j0urnay. We are 

. ' i' ' - ' - ...._ 

afraid the case is really not' of any guidance to us since in the· con-
/ text of a •te.rn~inal tax' the words' 'imported and. exported;·could· be 

construe.d in no other m~n,ner than was done. by the Court. We · 
must however say that'the,'.original package doctrine' as enunciated 
by ·Chief Justice Marshan on which reliance· was pl~ced wa; exp res-

·.sly disapproved first 13y the Federal Court in the.Province of Madras· 
v. B~ddu Paidanna, [1942] FCR 90 ,and again by the supreme 
Cour~ ia State of Bombr;y v. F.N. Balsara, [1951] SCR · 6.82. 
Appa'reutly, these decisions .were not bro ugh( to the notice of \he court 
which decided the case. of Central Iiidia Sp.inning ·and , Weaving and 
Mamifactu~ing Co. Ltd. The Empress Mi/ls °Jlapur Municipal Com· 
.mittee, Wardha: So .we derive no help from this case. A~ we said, 

·-<..~«we prefer to interpret the words.'import' as it is found in the Copy-.· 
· 'right Act r.ather than research. for its meaning by.referring to other 

. than research statutes where it has been used. : . 
. . ·-. ./ . .· ' 

The learned counsel for the appellant invited our attention to ' . 
'.,; • Radhakishan v. Union of India : [1965] 2 S.C.R. 213, Shawhney 

,. 

·v .. Sylvania .and Laxman, 77 Born. LR. 380, Bernado v. Collector 
of- Customs A.!.~. 1960 Kera la 1.7::1, fo urge that importation . was 
compleie so soon as the Customs barrier· was crossed. '.They are 
case• under the ·customs Act and it is rieeclkss for ·US to seek aid 
from there when there is enough direct· light under the Copyright 
Act and the va.riou5'conventions and treaties which have with the · 
subject ' 'Copyright' from different angles. V. e do not al~o. desire t~ 

·.crow our judgment with reference .to· the history of' the Copyright 
and the ,Customs legislations. in the United Kingdom' and India as 
we do not think it necessar~ to do so in this case.\. ...... . ' 

. . . \ 
we have, therefore, no hesitation in coming to the conclusion 

that tlie0 word. 'import' in 'Secs. 51 and 53 of the Copyright Act 
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· nieans 'bringing into, India from outside lndia',.th_at it is nqt limited, 
·to·. importation for c9mmerce o1i)y but inclu~es importation for 
transit. a·oross '.the country. Our interpretation, far from being 
intonsi_stent with' any principle of International law, is entirely in 
accord with Internationa 1 , Conventions and . the Treaties between 
India and Nepal:· ·A;1d, that we think is as it should be. ·. 

> . . . 

We have said that a~ order under Sec. 53 may be made by· 
the R~gistrar of Copyrighfs on the application of the owner of the 
Copyright, but after making such: enquiry as the Rdgistrar deems, . ·, 
fit. On the order being made the offetid.ing copies are deemed to be 
goods whose import has been prohibited or restricted· under Sec. ! 1 ·~ 
of the Customs Act. Thereupon _the relevant. provisions of the ~ 

Customs Act are to apply, with {he difference that confiscated copies 
shall not vest in t_he ·oovernment, but ·_shall be delivered to the 
owner of the Copyright.u One fundamental difference between the na· 
ture .of a . Notification · nder Sec. 11 of the Customs Act and an 

.. order made under.Sec. 53 of the ,Copyright Act is \hat the former is 
quasi-legislative 'in character, while the latter is · quasi-judicial' 

.. in 'character: The quasi-judicial nature of the order made· under.·. 
See. 53 is further' emphasised by the fact ·that an _appeal is provided 
to the Copyright Board against the order of the Registrar under Sec. 
72 of the- Cqpyriglit Act. We mention the character of the orMr . . . / 

under See. 53 to indicate that the effect of an order under Sec. 53 
·of the Copyright Act is not ·as portentous· as a notification under 
Sec .. H of the Customs Act. The Registrar is D,Or · bound to make )' 
an order under.Sec. 53 elf the Copyright Act so soon as an appliea- _ _ 
tion is presented to him by the owner of the Copyright,. He has 
natwally. to consijer the ·c6ntext of. the"misehief sought to· be 
prev~~ted. He must consider whether the copies would infringe the 

· Copyright if the copies w<cre tt,ade in India. He must con:~ider . 
whether the ,applicant owns the Copyright or is the -duly authorised 
agent of the .Copyright. He must. heaf these tlaiming ·to be affected 

·if an order is made and consider any contention that may be put 
.• forward as an excuse for the impo.rt. Ffe may consider any-other 

rdevant circum,tanoe. ·Since all legitimate · defences are open and. 
• the enquiry .is qmsi-judicial, do one ca·n seriously complain." 

1 

~ 

In the re~~lt; the judgment of the Division Bench is set 
aside and tha_t of the learned single judge .restored. There is no. 
_order ·as to costs. woe are grateful to the learned Attorney .General, 
who appeared at our, instance, for the assista_nce given by him. 

H.S.K. Appeal a/lowed. 
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