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By. treaty and by intefnational. convention, Indla allows transit’ facllltles
to Nepal its nelghbour and a land-locked - country. = A company based in
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Kathmandu, “Nepal imported 2 consignment of ‘pre-recorded cassettes from -

. Smgaporg which was awaiting its despatch to Nepal at Calcutta Port.
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appellant company suspected thOSc cassettes_to’be unauthorised’ rcproducuons of

its records and ”cassettes, tha import of which into India was prohibited, the

] appellant—company mioved the Ragistrar of Copyrtghts for action-under 5,33 of

" the Copyright Act, 1957 which- enables thc Registrar, after: making such co-

quaries as he deemcd fit, to order that copies made , out of india of a work which

if. made in India would mfrmgc copyright, shall not be imported.- As the Regis- ;
trar- did not take expendmous action,; the appellant—company moved the High

Court by a writ pefition. A smgle Judge made an interim order permitting the

" appeliant-company. to inspect the consignment ‘and if any of the cassettes Were

found tohave infiinged, the appelant’s copyvight, 1hcy were to be kept apart

- until futther orders of the Reglstrar The . Registrar “ was ditected to deal thh :

the application of the appellant-company. in accordance with law, The ;:onSIgnee

" preferred an appeal against this order of *the single ‘Judge. .A Division Bench of

L3

- the Hrgh Court allowed the appeal and dlsmxssed the . writ petition of the appeliant-

company. . The Division Bench hcld that there was no lmportatlon wheén' the

goods ehtared India en route to NcpaT Thc Dlvmon Bench was of the view, that

the word ‘import’ did not merely mcan brmgmg thc goods into Iadla but com-

- .prehended something more, . that _is, “incorporating and. mixing, or” mmng up of,

the goods imported with the mass of the propsity in the local area’, The

- -company obtained special leave to appeal, The questions wh:oh Arosé were

_ (i) whether interhational Iaw is, of, its own, force drawn ifito thc law of the -

- municipal Jaw in case of conflict; (iii) whether there is any onI established rule‘ '

land without the aid of a municipal -statute, (u) whcther, 50 drawn, it overndcs

' of mtcmat!onal law on the qucatton of the nght of -land-locked states to inno~ -

“exprest legislative - sanction provided they do not run into conflict’ with Acts of

oent " passage of the goods -across, the' soil of another state; and Giv) what is
the meamng of the word ‘}n‘pou usc(z in 8.53 of the’ Copvynght Act,
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commumty and the mumc:ipal law must respect rulos of “international liw even as

"-nations fespect international opinion,, . The comity of nations requires that rules

of interﬁat_ional-law may be accommodated in the: municipal law even without

Parliament. But when they do run into such conflict, the’ soverelgnty ‘and the

_mtegnty of the republrc and the supcrmacy of the constituted Iegts]atures in

iy,

e

- . r
5

;There can be n}J quesuon that natmns must roarch with thc mtcmat:onal -
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makmg the laws"may not be subjecied to external rules .except to the extent
legitimately dccepted by, the consituted legislatures themselves. The doctrmc of
mcorporahon also recognises the position that the rules- of mternauonal jaw are
lnCOrporated into national law and comldered 10 .be part of the national law,
unless they are in conflict with an' Act of Parliament. Cority - of nations or no,
municipal law must prevail in case of conflict. National courts cannot say yes
if Parliament has said no to a prmc:ple of international law. National courts

‘will endorse international law but not if it conflicts will national law. National

‘ courts being organs of the national state znd not organs of international law

must pcrforce apply national law if international law conflicts with it. But the
courts are under 'an obhgatmn within legitimate hmlts, to so interpret the muni-
cipal ‘statute as to avorr\ confrontation with the comity of ‘nations or the well
estaklished prmmples of mtcrnatmnal law But if conflict’ is inevitable, tbe ]etlcr
mfist yield, [673 E-H]
. *y R
Per Lom' Dam:mg MR in Trendtext Trading Corpn. v. Ceritral Bank,

[1977] I Al ER. 881; West gland Central Gold Mining Co. v. The -King,
[i905] 2KB 39i ; Labrerpacht in Jnternational Law (General Works); Latham CJ
tn Politics v. The” Commenwealth 70 Commonwealth Law Reports 60, Tracioro-
export, Mascow v. Mls. Tampore & Company and Anr.”[]970] 3 SCR 53 refes-

‘fed. to. r
3

On guestion (fi).”

- -~

As the leading authorltles on mternatronal Taw expressed divergent vlcws

‘on the question of the transit rights of Tand-locked countries, the resul, has been-
that the land-locked countries have to rely on bllateral regoinal or multi-lateral '

agreements for the recognition of their rights, The very existence of muumerabie
bilateral treatics,” while on the one hand it raises a2 presumption of the existence

of a customary right of transit, on the other it indicates the dependence of the -

nght on agreement. The most recent 1965 Convention on Transit Trade of

- Lahd—Locked States, to “which both "Nepal and India are signatories, while provid-

ing for freedom of transit for the passage - of poads between the land—locked

-state and ~the sea, across the territory of a transit state emphasize the need for

agreement between the land—locked .country and the transit country. '”,l"he bilateral
Treaty of Trade and Treaty of Transit entofed into between India and Nepal in

" ordér to expand irade between the two countries in practice meana ‘guarantee 10

COuRtry fr

Nepal to permit free and unhampered fiow of goods needed by Nepat from India

anda guarantee of freedom of transit” for goods orlgmatmg from outside India_
ACross the territory of India to reach Nepal But the Corivention on’ Transit Trade :

of Land-—- ocked States and ‘the Treaties Dbetween the two countries, leave either
to impose Nocessary restrigtions for thc purpose of protectmg mdustnai
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’ v lterary or artlstuc property and preventmg false marks, false mdlcatlons of orlgln
_or other methods of unfair competition in order to further other general conven-

: tions, . It is clear that for this purpose, it isnot necessary that the land—-locked

n " country should bc a party to the general conventions- along with ‘the transit

B ‘country. The- interpretation placed by John HB.' “Fried in the Indian Journal of
international Iaw that the provisions of the 1965 Conventmn ‘permit the, Statcs of

0, transitto’ énforce, say a Copyrxght or trade: mark convention even if, for example,

= " neither the country of origin nor of dest;nat_xon is party to it appears to be a_corrcct .

interpretation, [675 B-H) ' i . .

¥r“ . . - . T4 o

—_ - An artistic, htera.ry or musical work is the bram-c}nld of its a.uthor, the
LI -frujc of his labour, ?nd 50, considered to be his property. o h]gh]y is“it ‘ptized by

: all civilised nations that it is thoiight: worthy “of protwctlon by na.tlonal laws and

~ international Conventions rclatmg to Copyright. The International Convention . for
. the protection of literary or artistic¢” works first signed at; Bemc on 9th Septcmber,
1886 and finally revised at Paris in1971 provlded for protection to the authors of
literary and artistic ‘works, The Universal Copyﬂghi Convention ﬁrst signed ai
Geneva on 6th September 1952 and reviséd in Paris in 1971 requires the contract-

\  ing states to provide for the adequate and effective protection of the rights of -
" authors and other copyright proprictors in leterary, scientific and artistic 'works

+including writings, musical, dramati¢ and cmcmatograph works and_paintings eng-
. raving and sulpture [684 G~H]

—~

13 .~ . . o

On question Ne, (iv):

7

A
-

The word ‘ﬂnpnrt’ is not deﬁncd m thc Copyrlght Act though‘lf is deﬁned
. : . inthe’ Customs Act. But the samie word~may mean différent things in different .
™ * enactments and in different contexts; 1t may eveén mean different things at different ~
) o _places 1 the. samestatute. It "all depends on the sense of the prows:on swhere it occurs.
. Reference to dictionaries is hardly of any avail partictlarly in the case of words of
: T ordmary\parlam:c with a varjety of- wall-—know meanings, Such word take colour.
_from the confext. Appeal to the Latin reot won't help. The appealsa.must be 10 fhe

sense of the statute. [689 CJ)] : SRR A

The subrmssmn that wherc.{goods are }brought into the country not for
. commerce, but for onward transmission to another country, there can, in law, be
".me importatien, is bot acceptable. In the first place, the langiage of s. 53 does not
. justify reading the words ‘imported for commerce’ for the words ‘imported Nor iz
T ) there any reason to assume thatsuch was the object of {the ]eglslature While inter-4 -
.+ . preting the Words ‘import’in the Copyright Act, one must take fnote that while thej
' o postlvc requ:rcmcm of thc Copyr-ght Con\fcnnors m to p-mfcct COP}tht, negatively

- . . . y
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»

. Regisirar is not bound to make an grder under s, 53 of the Copyright Act 50 soont -
. asan application is presonted to him by the owner of the Copyright. Ho has:

e e : < . - .

[1984] 2 S.c.R.
~ v . -~ ‘
also, the j[‘lemsn Traﬁc Convcntmn and the b:]atcral Treaty maks exceptions enabl-
ing the tranait state to take meastre to pro*ect Copynght If thiz much is bporne
in ming, it becomes clear that that the word “import’in s, 53 of the Copyright Act
canniot bear the natrow Jnterpretatlon sought to be placed upon it to limit it to
“import for commerce, It mmst ba mtcrpreted i a senes which- ~will fit the Copyrtght
Act into the setting of the International Conyegtions. [690 B-E] .
+ - . } 7 ] :

.1

The word 'Emport'in seces, 51 andi53 of the Copyright-Act mévms bring-

ing into India from outside India’ , that it is not ]lmlred to importation for com-
meree only, but mcludes importahon for transit across the ‘country, This 1nterpreta~
tion, far from bcmg inconsistent with any pl'ln(:ip]e of Internationa] Law, is
“entirely in accord with International Conventlons and the Treaties between India
and Nepal. [591 H, 692A] ' . b

v

- The High bourt‘thought that goods may be said to be imported intg

the counfry only if there is an incorporation or rmixing ‘up of the goods 1mported

with the mass of the property in the local area. In olher words the High Court

relied on the Onglml Package Doctrine’ as ctunciated by Chief Justice Marshal]
in Brown v. State of Maryland 6 L,Ed. 78, Reliance was- placed by the High
Court upon the decision of this Court in the Cenrral. Frdia Spinning and Weavmg
& Mandfacturing Co. -Ltd. The Empress M:H.s' Nagpur v, The Mumclpol
Committee, Werdha [1958] SCR 1102, That was a cese which arose under the
cr and Borar Municipglities Act and the question - was whether the pdwer to
impote "a terminal tax goods or an'mals imported into or exported from the

limits of‘ a munimpalgty'* “mcluded tho right to levy- tax on goods .which were*’ "

neither, loaded or anloaded at- Wardha but were meraly carried across through the

" municipal rea’. We gre afraid the case is really not of any guidance to us.sincg "~

in the context of a ‘terminal tax’ the words "imported and- cxportnd"céuld be

construed in no‘other manner than was done by the Court. We mist howsyer

-say that the ‘original pa.ckage doctrine’ on whith reliance was placed was expros- :
sly - disapproved firet by the Federal Cowrt in ﬂ:e Provinee of Madras v, Boddu

Paidanrg ; [1942] FCR 90 gnd again by the Supreme.Court wn State of Bombay v
F.N. Balsara, [1951] SCR: 682. [69) G-H, 91 A-E] :

T m
r

- An \b‘rdar mades under 5. 53 of the Copyright ‘Act is quasi;jUdic-ia[.. TFhe

natuially to consider the context of the mischief sought to be prevented. Ha raust
gonsider whether the cepies would infringe the Copyright if the copies were made

in India. He must . consider whother the applicant” owns the copyright or the-
.duly authorised agent of the Copyright. He must hear those claimitg to be’
affected if an order is made and.consider any ¢ontention that may be put forward”

a1 80 excuse for the import. He may consider any other relevant circumstance. Since
all legitimate defences are upen and thet cnqu:ry is quasisjudicial, 'no one can
sariously eomp!am [692 BG .

¥
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CWlL“APPELLATE IURISDICTION C1V11 Appeal Nos. 3216—3218 of
1983, . 7 : : ,

>

Appeals by S;feclal Ieaire from thc Judgmeﬁt and Onder - dated
the 10th February, 1983 of the Calcutta H]gh Cour‘t in @rlgmal Order

Nos. 374- 376 of 1982: - ¢

L7

Soh J. Sarablee_ Hansh N. Salve Sudrpto Sarkar&.D N Gupta

_Ar”‘ for the Appe]]ant

.

R

o Santi Bhushan SK Roy Chowdhury and‘HS Parzhar for . -
. Respondent No 1 in CA. 3216 of 1983 e

.,e'
'4\

e

.- . B Gupta ‘S.K. “Roy. Chawdhary and H S, Parrhar for Rccpon—
dent No: 1. in CA. 3217-18 of 1983 - o

’\_ /(~ : - ‘
P.A. Francis, R’.N'. _f.'od&ar fof,‘ﬂ_m Rpspondeﬁt, S

L3

. K Parasaran Attorney Genetral, Gapal Subramamam and-C. V..
k_ Subba Rao in response to notice. : .

e’ " - ‘h L

s

OCEamc Shlpplng Ag,ency (P) Lid. S
. . ) . ) 'J ' . i
“The Ju(jgmcnt of the Coul}:t was_delivered by

-
rd

" CumNAppA RepDy, J. ' Nepal is our neighbour, Unfortunately «

"-Nepal is land-locked.” Nepal’s only access to the sea 1s across India.

‘So,.as on¢ good neighbour to another wath aviewto mamtam, develop-
" and strengthen the friendly relations’ betweentour two countries, by
_ treaty and by International Convention, we. allow a flght of mnocent .
passage in’ order to facxlltate Nepal’s. international trade, One- of the -
qucst:ons before us is thc extent of thls nght - Doces the r;ght cover the

.

1
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"G.S. Sanghi,. Shankar ‘Mitra and P. Sinha for Intervcner— -
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‘transu of- goode which may not be 1mported into Indla" May good.s
which’ may not be brought into India be taken across Indian territory?

~What doe$ “import” mean, more particularly what does “import™

mean in Sec. 53 of the Copyright Act? Can an unau{honsed reprecuce

A et N

tion of a l;t_1a1y, dramatic, musical or artistic work of a re¢ord em-

bodying anunauthorised recording 6fa record, (which, for short, adopt-
ing trade parlance, we may call a pirated work), whese impertation
into India may be prohibited, but whose importation into Nepal lis
not prohibited, be taken across Indian territory to Nepal? These are
some-of the qucstmns which arise fer consideration in this appeal.

v

.

Thc questions, have arisen this’ way: The appellant the Gramo-

ph'onc Company of India anted is a well-known manufactorer of

musical records and cassettés. By "igr{!tment with the pcrformmg -

artistes to whom royalitics are paid, the appellant company is the
owner of the ‘Copy Tight in such tecordings. The appellant Teceived
‘anormdtmn from the Custom. ‘Authorities at Caleuttath at afconSIgn-
* ment of prerecorded cassettes sent by Universal Overseas Private Ltd.
Smgaporc to  M/s. Sungawa Enter_)rlsﬂs Kathmandu, Nepﬁl had
arrived at Calcutta Port by ship and was awaiting despatch to Nepal.

The appe}]ant leasnt that a substantial number of casseties were pu‘a- -

ted works’, this fact having comé to light through the bjoken condition
* of the consignment which was lying in the Calcutta docks. Basing
upon the information received, the appellant sought the intervention
of the Registrar of Copyrights for action under Sec. 53 of the Copyright
Act, 1957, This provision cnables the Registrar, after making such
enquiries as he deems fit, to order thaj copies made out of India of 4
work which if made in India would infringe copy right, ‘shell not .be

'+ imported. The provnsmn also énables the Registrar to enles any ‘shipe,

dock or prem:scs where such copies may be found and to examine such,
copies. All copies in respect of which an order is made prohibiting
‘, their import are deemed, to be goods the import of which is prchibited

or restricted under Sec. 11 of the Custems Act, 1962. The provisicn$ -
- of the Custom Act, are to have.effcct in respect of these copies. "All

coples confiscated under the pI‘OVlS!Cr'S of the said Act are not to vest
-in the Government but to be delivered to the owner of the copy Tight

in the work. As the Registrar was ncl taking exprdltlouc action on the ‘ |
. application of the appellant and as it was apprehended that the pirated
cassettes would be released for transpértation to Nepel, the appellant

filed a writ application in the Calcutta High Court sceking a writ in
‘the nature of Mandamus to compe! ¢+¢ Regislarar lo pass 2n appro-
priate ardcr undcr Sec. 53 of the Copyright Act and to prevent release



'-'e GRAMOPHONE"CO} V. B.B. P'A“NDEY (Chinnappa Reda'y,'J.),, 671 N
4 of the cassettes  from the custody of the customs authorities. A
The learned single judge of the Calcutta High Court, on the request ¢ '
of the appellant issued a Rule Nisiand made an mtenm order perrmtt-
mg the appullant to inspect thé consignment of cassctteq and if any of
the cassettes were. thought to infringe the appellant’s copyright, they
were to be kept apattuntil further grders bf the Registrar. After causing. 7
- the necessary inspection to be made, the Reglstrar was directed to deal - "B
o With the application under Sec. 53 of the Copyright Act in accordance’
“A e with law-after hearing interested parties, The Reg,u;trar was directed _
" to deal with the gpplication within ejght wcekq from the date of the. -
“k High Court's order In the event of any of the cassettes held back by
the appellant being found not to infringe any provisien of the. Copy- _
right Act, the appsllant was to pay damages as assessed by, the Court. =~ C
' Against the learned. Single Fudge’s order, the. consignée. preferred an o
appéal undér clause, 15 of the Letter¥ Patent. A Division Bench of the
4 Cilcutta Htgh Court held, that the word, ‘import’ did not merely mean
brmgmg the gnrods into India, but. comprehendEd something’ more that
is; m,arportmg and mixing, or mixing up of the goods imported with
" the' mass of the property in the local area”. /The Jearned judges thought . D
.it would be wrong to say that there was importation into India, the — » -
moment the ooocls crossed the Indian customs barrier. Keepmg inview:
" the treatles with . Nep’ll the Dmsngn Bench took the view that

4

-y * there ' was no importation when -the g,oods entered India en
' . royte to~Nep1J The appeal was, therefore, allowed and the wrlt e
;  petition filed by the present appellant -was dismissed. -And so, the =~ E © °
)~...w writ petitioner in the High Court has appEa!ed to us, under 136 of thc T
Constitation. -

! : A
- ' .

7 First, we shall examine if there is any. mandate of international

. law or if the. rules of international Iaw afford us any guidance and if . F
such mandate of guidance is preccptlve under Indlan law. Two ques- -
tions arise, first, whether internatiofial law is, of its own force, drawn

-into thé law of the land without the aid of a mun!mpal statute and,

' second Whether so drawg, it overrides municipal law in case of conflict. .
It has been said in England that there are two schools of thought, one .
school of thought propounding the doctrine of incorporation and the G

& other, the doctrine of transformation.") Accordisig to_the one, rules

: of international law are’ 1ncomorated into the law of the fand auto-,
matl?ﬁ.ny and .consldered to be part of th‘_e law of the land unless mn :

(1) Per Lord Danmng MR ia Trend.rexr Tradmg Corp}x v; Cemral Bank H .
[1977(1) AIIER 881] ° ' ; C
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. . ﬁa. ) ’ . - .
conflict with an Act of Parliament. According to the other, rules of -

Tnternational law are not part of the law of the land, unless already
so byan Act of Parliament, judicial decision or long established custom.
According to the one whenever the rules of international law changed
they would result in a change of the law of the Iand -along with them,.
‘without the aid of an Aet of Parliament’. According to the other, no
such change would occur unless those principles are ‘accepted and
adopted by the dmestic law’. Lord Danning who had once accepted
the transformation doctrine without question, later veered round to
express a preference for the doctrine of incorporation and explained
how courts were justified in 'a;ipiying-modem rules of international
law when old rules of intermational law chang‘ed.‘ Tn fact, the' doctrine
of incorporation, it appears, was accepted in England long before
‘Lord Danning did 'so. Lord . Danging himself referred to some old

cases. Apart from those, we may refer to West Rand CemraI Gold -

Mining Co v. The ng‘” where the court sa;d

our country, and that to which we have assented along with other

It is quite true that whatever has received the common 3
‘consqnt of civilized nations must have rcceived the assent of

nations in geneval may properly be cilled international law, .

and as such will be acknowledged and applied by our municipal
‘tribunals when legitimate .occasion arises for those tribunals to

decide questions to which doctrines of international law may.be

- relcvant”
o

Lautcr'pacht in International Law (Gcncrél Works) refers to the

position in. Germany, France, Belgium and Switzerland and says

it is the same. He quotes what a German Court said to meet an.argu-
- ment fhat the role of customary international law conflicted with Art.24 -

of the German Code of Civil Procedure. The court "had said, “The
“legislature of the German Reich did notand could rot intend any
violation of generally recognised rules ofi nternational Jaw, when enac-
ting Art. 24 of the German Code of Civil Procedure”. Lauterpacht
.xefers to another German case -where theargument that ‘there ought

WNot to be a. direct recourse to thelaw of natiofis, except in so far as-

there has been formed a Gefman customary law’ was rejected with

the statement, ‘““The contention of the Creditor that international law

is applicable only in so far as jt has been adopted by German Custo-

() [1905 8 KB 391

Ed

.
. : .
. . .

mary law, lacks foundation in law. Such a legal maxim would, more-
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mun1c1pa1 laws”*Lauterpacht summarlses the posrtlon thls way'
‘ \k’ ‘l_~‘ -V . ' E ,‘- "? .
A
“the it is clear that mternatmnal Iatw may and does
act dlrectly;wnhm the State Jtis equa]lv clear that as a rule-that

: ,maCY“of mternatlonal “Jaw. lasts, pro foro interno, “only so long
" as the State does not expressly and uneqm{rocally derogate from

" -it."When it thus prescrlbes a departure from mternatlonal law,.

COHVU]’[UOH&I oT .customary, +judges are confronted with-a* con-
“flict of - ‘international law ‘and mun1c1pal Jaw and; being organs

appointed by the State, they are compelled to apply the latier”.

. - e N . R N
£ . - i . . o . ~
. . .

£

_ There can be no questlon that nattons must march WIth. the '
" - intefnational commumty and the Municipal law must respect rules of

) .""over If' generally apphed lead to the untenable result that jn the m-,"
‘tercourse of nat10ns thh one.another, there would obtain nota uni- .
form systemwlntematlondl Iaw_but a series of more or less dwerseA

. direct operatlon) of mternatlonal law is w1th1n the State sub]ect B
_ to-the qverriding authority ‘of mummpaﬂaw “Courts must apply
. Statotes-even-if they conﬂlct with international law. The supre-

T L

Internatlona.l law even as nations respect mternatlonaI opmlon The: . - -

dccommodated, in the Mun:clpal Law even without express legxs]atwe

rity, of the Repubhc and the. supremacy of the. consntuted. legislatures
in making the'laws may not be SubJECtEdito external rules except to the

extent legitimately accepted by the constituted leglslatures themselves.' .~

The doctrine of anorporatlon also Tecognises the position that the

, ules of i mternatlonal law are incorparated into nat10na1 law and con-_
~ sidered to be part of the national law, unless they are in copflict with
- an Acet of Parliament. Comity of Nations or no, Munlmpal Law must .

_prevail in case of . conflict. National. Courts cannot say yes if Parlia- -
+ ment has said no to a prmc1ple of international law. National Courts
will endorse international law but not if it conflicts with national law¥
: Natlonal courts bemg orgdns of .the: Natlonal State and. not organs
of lntematlonal law must perforce apply national law if international

law conflicts*with it But the Courts are ‘under an obhg,atlorl w1thm

legitimate limits, o so interpret” the Mumclpal ‘Statute as to av01d.
“confrontation with the. comity of Nations or the well established prin-
~ciples of Intematlonal Iaw But if COllﬁ]Ct is 1nev1table the latter maust

ywld -

T - LN ", : N ! " T T

- comity of Natlons requires that' Rules of! Tnternatlonal faw may be
o
- : sanction provided they do not run mto conﬂlct with Acts of Parliament. o
R ~B}1t when' they do run into such CQnﬂlCt the so-verelgnty’ and the inte- =
E iy
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A . The progosition has boen well stated by Latham CF in Poht:cx v, *r
The Comumonwealth™ !

-

“Byery statute s to be interpreted and applied, as fat as
its language admits, a5 not to .be inconsistent with thé comiity
B " of nations or with the established rules of internationai law.........
It must be held that legislation othgrwise within the power of
the Commonwealth Parliament does not become invalid because
it conflicts with a Tule of international law, thdugh every effort
should be made to construe ‘Commonwealth statutes so as to”
aveid breaches of interpational law and of inter national comity. >
C  The question. therefore is not a question of the power of the '
. . ' Commonwecalth Parliament to Jegistate in breach of intérnational -
Jaw, but is a guéstion whc;ther in fact it has done s0”. - o ‘
oo _ The Supreme Court of Tndia has sdid practically the same thing '
‘D. in Tractoroexport, Mascow v. M/s Tarapore & Company and Anr. '

“Now, as stated in Halsboury’s Laws of England, Vol. 36, _ -
page 414, theré is'a presumption that Parliament does not assert . 4
7 or assume jurisdiction which goes beyond the limits esablished |
E by the gommon consent of nations and statutes are to be jnter-j,
preted provided, that their language permits, so’as not to Dot
inconsistent with the comity of nations cr  with the established
pridciples of mtf‘rna*lcnax law. But this prmmp]c applies only
where there is an ambiguity and must give way before a clearly
',expresspd. tention, JT stz.tuiory chnactments are clear m mean-
EF' - ing, they must be consirued according to their meaning. ‘even
thotigh they are contrary to the comtty of nations or-international -
law”. ‘

_'J“I

P - The observations show that'the court was only concerned with” .., ¢
"a principle of inferpretation, but, by, implication, it may be possible

«  ‘to say-that the court preferred the doctrine of incofporation; otherwise ' g .
the-question of interpretation would not truly asise. What has been : -

H (1) 70 Commonwealth Law Reports 60.  © ‘
" (2) [1970] 3 SCR 53. .- P : T
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‘said in the Tractarocxport case 1s entlrely con%lst\‘:nt with what we havc_- '

1 satd earliery . - . .

’ Ty

«

s there any well eqtabh*shcd. principle of mternational Faw on thc

question of the, right of land—locked States to innocent - passage of |

L3

gsod.s 4cross the soil‘of another State? Tt appears that “‘the leading
authorities on international law have expressed divergent.views, on the

ok, qu"stion of the transit rights. of land—locked countries. While one

|
.

L.

group “of writers, such as, Sibert, Scelle and othefs ‘have held the wcw,
ikt these countries have an inherent right of transit across nelghbuur-
ng oot 1tr|eq gther equally emingnt authorities, such as, Mc Nair
~.and Hyde hava held the view that these rights afe not’ pmnuplcq TéCO-
gwf‘d by international iaw, but arrangements madé by sovere;gp
- States”. ) The resalt of the lack of unanimity has been thdI the Jauc,—
locked countries have to rely on bilateral, regional or multi— iatcrdl

»

agrizmzats for the 12 cogmtlon of their. rights. The’ verg existence g N

of innumerable bllatera! tredtles w]ulc, on the one, hdnd‘ Jl]dl‘EC‘S a’

prasumption of the existence of “a custonury’ri«}it of transit, on the™
-othzr it’indicates the de pcnd.f’nce of the tight on agreement., The dis-

- c:)ntt,ntmg situation led to attempts by nations to codify the rules relat--
ing to. transit trade.” The ‘eavliest attempt was the Convention on the
_ Freedom of - Tra.n51t known g t,,enera]]y as the. Bdrce]ona Cc*nvemioﬁ
The second attempt was the Convention on the H:gh Sease, 1958. The'
most recent in the 1965 CONVENTION ON TRANSIT TRADE OF

-

L LAND ~LOCKED STATES: As this is the latest Conventicn on the =

~subject and as both Tndia and Nepal have signed, -the Convention, it
_ may be useful to refer to it in some detail. The Convention was the
result of @ Resolution of the United Nations General Assembly wh;ch,
“recognising the need of land—logked countries for adequate transit

*. facilities in promoting internationdl trade”, invited “‘the Governments

" of Member States to-give ﬁutl recognition to thL needs of land— lockecl.
M ember—-States in the matter of transit trade und thcrcforc to raccord .

i

LN

them adequate fa.mhues in, terms of 111temauond] taw dnd practice in
this regard, bearing in. mind the futre requirements- resulting’ from
» the economic -development. of | the- ‘land—locked countries”. Aviticle. 1
{a) of fie Convention defines the term ‘Jland—locked States’ a$ meaning.
‘any Contractmg ‘State Whlch has' no sea—cast. The term’ “txéﬂic

*\'* in Transit” is defined\like this: the passage of goods mclud.mg unac-

compa.med. baggagc 4cross the territory of a ‘Contracting State belween

=<

iy Sec R, Makil Trans:t nghts of Land-locke{l countnes : Joumal of Wonld
Trade Law Vol. 4 Pagc "4 : . '

— . . . . .

t o,

-~

D

E .

-

-

.‘H '
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. . . R
A ‘a land —locked State and the sea when the passage is a-portion of a . » o
complete journey which begins or terminates within the territory of
that land—locked . State and which includes sea transport directly
preceding or following such passage. The transhipment, warchowing,  ~
breaking bulk, and change in the mode of transport of such goods as
wzll as the assembly, -disassembly or réassembly of machinery and, -
R bulky goods shall not rznder the passage of goods outside the definition
' , of “traffice in tramsit” provided that any such operation is und.ertaken o
‘ sofely for the convenience of transportation. Nothing in this paragrapli- N
‘shall be construsd as imposing an obligation on any Contracting Staie®
to establish or permit the establishment of permanent facilities on Fé)
“territory for such assembly, disassembly or reassembly”; The term
e “transit State’” is defined as meaning ‘any Contracting State with or”
without a sea-coast, situated between a land—locked State and the
sca, through whose territory ““traffic in transit”, passes’. ‘Article 2 pres-
- cribes that freedom of transit shall be granted Under the terms of -
this Conveéntion for traffic in - transit and means- of trahsport..
Traffic in transit is to be . facilitated on routes in use mutually -
D acceptable. for transit to the Contracting States conceried. No
’ d'ssrimination is to b2 excreised based on the ‘place of origin
d’partt}re cntry; exit or destmatlm or-any circumstances relating to
" the owaership of the goods or'the ownership, place of registration or
" fag of vassels, land vehicles or other nieans of transport used. Art. 3 +. «
provides for CXumptlon of Traffic in Transit from customs duties or
E " import or export taxes or any spec1al dues-in respect of ‘transit, within .
the transit State. Art. 4 refers to means of transport and tariffs. Art,
refers to methods and documentation in regard to customs, transport, -
+ - ect. Art. 6 refers to storage of goods in transit. Art. 7 refers to delays
or difficulties in ‘traffic in transit. Art. § refers'to free zones or other -
. customs facilities. Art. 9 refers to provision of greater facilitics. AlF
F  that we need mention about Articles 4 to 9 is that details have neces-
- sarily to be worked ont by mutual agreement. Art. 10 refers to relation
to most favoured—nation clause, Art, 11 refers to ‘exceptionns to
Convention” or grounds ct pubtic bealth, securit:, and protection. of
intellectual properw Ttis pemaps usefal to extract the whole of Art 11.

-

v ‘ ““Bikceptions o Conventlon on grounds of public health e
L sccu.nty and" protectlon of intellectual property a

H 1. Na Contractmg State shall be bund by th.lB Convention to

tﬂ'ord transrc to persons whose admission into its temtory is forbxdd.el
§

.
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. and that the means of tra.nsport are really used for the. passage of siich

AN

)

T :4‘_'.,"__' N .
: TGRAMo.l’HoNs Co. v.'B.B. -PAN]'.‘IE"Y (Chinnappa T?gealdy, I._)

or for goods -of a kind of, whlch the xmportat:on is pro‘mbltedw cnthcr .
Ton ground.s of public morals public health, or security or as'a prccau-

tlon agamst dlSB&SCS of ammals or- phmts or agamst pests ' RN
. K ’ . . "“" __'- R ,'-, L ) - &
- . . : ’ . . - .

. 2. Each Contra_ctmg Smte shall be ‘entitled -to takc reasonab]e s
precautions and, measures to ensure that persons and .goods, - partwu

larly goads w.nch are the sub)&,t of a monopoly ‘are really in transit,

goods, as 'well asto protect the qafely of the routes and. means of com--
munication. L

'
1

a - N _ o e

B .
L PN

3 Nothmg in thm Conventlon shali affect the. mmsures ~which
.a Contractmg State may be called upon to take in pu.rsuance of provi-.

‘sions i’ a general mtermnoml convention, whether of "4 word-wide

or. regional character, to which. it is a party, whether such convention - -
was alreddy conc!ud.ed. on the ‘date of this Conventlon or is condudcd
: ldter wihen such ‘provisions relate: '

v
- __\7- '

(a) s o cxport or tmport’ of trans:t of partlcular Kinds of art]c!cs

' suoh as na.rcot;cs or othcr dangcrous drugs or arms= 01'

(b) to. pmtectron of mdusfrzal hteaary or artzstrc pmperry, or
protection of frade riames, and indications: of ' source or

'tiO]".l . .
N .
- ' (- . ' e -ox
-‘ ' . [ '
Lo 4 \Iothmg i this Convcntlon shal] prcvcnt any Contrdctmg,

‘State from taking any action necessary for the protection of its essential

© security interests”. Art. 12 refers to exceptions in case of _emergency. -

“ Art, 13 refers to application of the Convention in, tlme of war.-Axt. 14
refers to obligations under -the Conventlon -and nghts and' duties of -
~ United Natiens Members.. Art. 15 refers-to reciprocity, Art. 16 refers
* to settlement “of dispuies. Art. 17 refers to signature. Art. 18 refers to
* ratification.. Att. 19 refers to accession. Art. 20 refers’ to entry in to

"force. Art. 21 refers to revision. Art. 22 Tefers to not;ﬁcatlons by the".

Secrctary_Gcneral Aad Art 23 rofcrs to authcnt:c tcxts

appeliatlons of ongm and the suppressnon of nfair compctu- ;
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‘It.is thus seen that the Convention whilé providing for freedom

of transit for the passage of goods between a land—locked State and -
©the {ea, across the territory of a transit State emphasizes the need for
g agreem“nt betwaen the land--locked country and the transit country

and, wbtre important for our present purposes, it specifices certain
exceptions. It is indeed remarkable that the Convention places traffic -
(illicit) in industrial, Tliterary or artistic pfoperty on the same footing
as traffic in narcotics, dangerous drugs and afms. This opinion of . the

AAZIntnrmtlo'ml Cominunity as revealed by the convention must e borne

§
in my mind in. our- further consideration of the quequen It ‘may be,

' interesting to notiee thers what Yohn HLE. Pried, who. respresented the

i

Government of Nepal as one of the miembers of the delegation at the ’)‘

U.N. Conference which produced the Convention, has lo say about

these exceptions. In an article which he wrote in the Indian Tournal

of Intefnational'law;‘}t}c sa'd,: o P

i
s

; ' +
-

. “The test of a treaty are its exceptions. The proof of a~
" treaty pudding is, when it cannot be eaten: It'is the old problem
of finding a balance between demands for saving clauses,and the
opposite - clalm that the very value of a treaty depends on its
‘ re]tablhty For land locked States, conditions uncer which their

outlet to the outside world may be curtalled. can of course be

crumai B

The (‘on.ventlon d.eclarcs cxccpuons perm1351b!e for ﬁve reasons -
(1) cirtain we ll_spe ified reasons of public policy; (2) because of

Y : - s
_ . . ( , .
- ‘A few words about 2ach, in view of theire extiéordi}lary impor-
tance. : ' . -
.

I Excepttons for reasons of publlc policy. The Staté of transit
may—this -is permissive, not obligatory—proliibit transit of certain
goods for the reason that their import into its own terntory 13 prchm-

tec, namely (Art. H, Para 1)

(8) grouncs of public morals—e.g., indecent literature;

- . . bl -
1 '
' [ : . . ‘ ) ) [

of

e

-

overriding interaational obligations; (3) emergency in the country of - '

- transit; (4) in ca\se of war: (5) protection of its essential security interests.

1

e
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tammated. food or lmprop“rlv packed exploswes)
- .\.

(¢). as precaution against aﬁima1 diseases plant dis_eascs‘or DESES,

| (b) on grounds of pubhc hezlth or pubhr ’Qecu“lUy (c. g con-

This clause (dubbcd. at the Cmfuencc as the “d.lrty plCtUI‘ES and ,

. rotten fish-clause”y. witl not hampf‘r international trad.e if propf’rlv
v - capplid . T G
. ‘.‘ ‘- ) - ’ r . ' ; . ' . ‘\, .
f"r " 2. The same can probably be said of the ¢ “measires. whlch a
- © | Contracting State .may be called upon to take (“poutefre amena a
prendr"” in the .equally authentic "French version' which is several
nickés lf;ss perrnlsawa) in obedlencc to certain 1nlerr1at10na! treaties
a to which itis a party, namely, treaty prows;ons I‘C]dtI’H“ 16

L

(a) “‘export, import or (i) transit of particular kinds of articles.
"~ . such as narcotics, or other dangerolis drugs, or arms’.

(As to arms this would therefore onily become operativeif

oa worldwide or regional treaty prohrb:tmg or rr_str:ctmg
) mtematlona] arms tradP exmted) -os
vy . ot ' :
. . . e . o ,' ’ : ¥ " '
oot (b) “‘protection gf industrial, literary or artistic property, or
A= % protection of irade names”, and the like e

4

. . e .

/

These praws;ans are notewm‘hy because they pe;mtt the

N z States of transit to enforce, say acopy-right or trade-mark cou~
o vention even if, for example, ne;ther the coumry of ortgm nor of
DU 4esttnatxon I8 party 10 Q..o e
- " Far as these provisions go, transit trafﬁc must not be hampcred
« for any other reason of public pohcy of the State of transit. If-

that State forl:uds importation of certain luxury goods for finan- .

. .~ cial reasons, or of certain textiles to protect its own spinning
N o mcIustry, that is, economic reasons or of shortwave radios for,
i? 5 . - political reasons——a]l such goods must still'be permitted to pass
o N through its territory. :
ot =
i

3. Qualified . Emcfgeiicy....' ...... e e

L - - . N

1

. '.D ’I‘

A

-
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5 Protectlon of essential secuntymterests,,,,,,_:,,1_.,‘,,_,

We may now take a look at the treaties with our 'neighbour Nepal

'and. the Protocols. First, the ‘Treafy of Trade’ which was contracted .

“in order to expand trade between their respective terrltones and
encourage collaboration in economic deve clopment”. Art. 2 'stipulates
that the contracting parties shall endeavourto grant maximum facili-

ties and to undertake all necessary measures for the free and unham- ’,

pered flow of goods, needed by one country from the other, to and.
~ from their respective territories. Art. 3-enjoins the contracting parties
.to accor uucond.ltlonally to each-other treatment no less  favourable
" than that accorded to any third country with féspect to (a) customs
d.utles and charges of any kind imposed on or in conpéction with im-
portation and exportation and.-(b) import regulations inchiding quanti-
tative restrictions. Art, 4 provides that the contracting parties should,
on a reciprocal basis, exempt from basic customs ‘duty as well as from
.quaatita‘tivé restrictions the import of such primary products
“ as may be mutually agreéd upon, from each other. Art. § casts a “duty
~ on the contracting pasties to cooperate effectively with each other to
prevent mfrmgement and cireumvention of the laws, rules and regula-
tions of either country in regard to the matters relating to foreign
. exchange and foreign trade. Art. 9 specially provides that otwith-
. standing ‘the earliet provisions of the treaty cither Conitaciing Pary
may mamtam or introduce such I’CStT!CtIOl i$ 45 are necessary for the

purposc of ’ .
3 | |
. (a) protecting public morals,

\ . L

(b) Protecting human, animal and plant life,
% q' . -~ l - +
(c) Safeguarding national treasures, - ‘

(d.) ‘'safeguarding thc 1mp1cmcntatzon of laws rclatmg to the

', import and export of gold and. silver bullion, and

)

-

o~

St

L A
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(c) safeguard.mg such othcr mterests as may be mmualiy agrccd.
capon. R

-

Article (10) ‘which may be axtracted in full is as follows “Nothmg - _ : ‘
Jin this Treaty shall prevent either Confi'actmg Party from taking " any

sasures which may be nECEssary. for the protection of its esscntlal

) s“curxfy intsrests or in pursuance of genEIal international conventions;
* whethzr alteady in existence or concluded ‘hereafter, to which 1t is a
.party rﬂlatmg to. transit, export or import of partlcular kinds of articles
. such as opium or ther dangerous drugs or in pursuance of - general
conventions intended to’ prevent infringement of industrial, litefary or
artistic property or. relatlng to- false marks, false mdlcatloné' of origin ~
.ot other method.s of unfalr competltlon

- 1
-

, q- K '
It appears to us that thc Trcaty of Trade com:cmed. itself thh

. trade between India: and’ Nepal and not with trade between Ncpa] and-
‘othcr countries. The provisions. rclatmg to import, cxport transit and
the free ‘and uuhampf‘rﬁd fow of good.s refer to the import and thc -
. export from one _country to another i.e. from India to Nepal and from ‘

Nepal to India and to the transn and the free and anhampered flow of

goods in' the-course of trade bbtween. the/two countries. . Fven so, =
. express feservation is made to enable each of the - countnes to nnposc ~

restrictions for certain purposes. and. to take such medsures as may be

i necessary for the protection of essential secunty interests and effectua-
"‘tlng international conventions relating to oplum and other dangerous
drugs‘and also to effectuate “‘general. eonventions mtended to prevent
infringement of industrial, lzterary or . artistic property or re]atmg to
. false marks, false mdlcatxous or ongm ot other methods of unfalr

'competltlo' » (Art 10) '

-

“

-

o The Trcaty of Transit is more rclevant Mt scheme and sequence - |
~and even the lauguage indicate that it is based en the 1965 CONVEN-

TION ON TRANSIT TRADE OF LAND—LOCKED COUNTRIES.
The‘PreambIe to the treaty mentions that a treaty has been concluded -
‘recognising that Nepal as a land—ocked country needs acccss to and

" from the sea to promote its international trade, and rccogmsmg the ",
‘need “to faclhtatc the traffice . in transit through thejr tcmtorlcs
CArt 3 deﬁnes "l‘rliﬁc in TranSIt’ and is as fo]loWs

: s ! S

i
‘ “The term ‘Trafﬁc in, Tran31t’ mcans “the passagc of good.s in-
cludmg unaccompamed baggage across the territory of a Contracting

’ aPrty when the passage is a protlou of 2 completg: Journey wbch bepas

,4' P
- . - - A
' . L8

A
5

s,

"y

: E .}

-
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or termmat*‘s within' the territory of the other Contractmg Party The

transhipment ‘warchousing, breaking bulk and change in the mode of .

transport of such goods as well as.the assembly or reassembly of machi-
nery and bulky grods shall npt r"endf'r the passage of goods cutside the

idefinition of “ttaffic in transit”” provided any such operatmn is

und.ertaken solely for.the convenience .of transportation. Nothing in

- the Article shall be construed as mpnsmg an obligation' on either Con-
tracting Pdtty to establish or ‘permit ‘the cstablishment of ‘permanent -

faciliti® on its territory for such assembly, dis-assembly, or re-
?assembly”‘ L R : P

~ Art.} requires the Contracting Parties to aceord *Traffic in Transit’
freedom of transit across their respective territories throu‘gh routes
mutually agreed, upon making no destination 'based on flag of - vesels
the places of origin, departure entry, exit, destination, ownerghlp of

< goods or vessels

kS

Att. 4 exempts Traffic in Transit from customs duties and trans-.
it duties or other charges except reascnable charges for transporta- -

tion and such other charges as are’. commms;rate “with the costs of
services rendercé in respect of such transit.

[
i

- 4 2
c-

- Art. 5 reguires each of ths Contrac'ting Parties to prov'i‘_dc, for
the convemence of trafﬁc in transit, warchouses or sheds, for the
storage of traffic in trhnsit awaltmg customs clearance before onward
transmission. .

[ - . '

. / - ) s ) . Lo
Art. 6stipulates that Traffic in Transit shall - be subject to the
_procedure laid down in the Protocol, Articles 8 and 9 correspond to
the provisions of Articles 11, 12-and 13 of the 1965 CONVENTION
ON TRANSIT TRADE OF LAND-LOCKED STATES and are
similar to Article 9 and 5to 10 of the Treaty of Trade and reserve the
right of each of the contracting parties to ‘impose restrictions for

". certain purposes and take measures-in connection with certain inter-

ests. In particular Art. 9 mentions that nothing-in the tféaty shall
prevent cither Contracting Party from taking any measure which
may be ngcessary in pursuance of general canvennons intended to
prevent mfrmgement of industrial, lzterary or arfistic property or relat-

ing to false marks, false indications of origin or other. methods -of *

.-

3
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unfair competition. )
P L. '/ . ) ' . .

s

P T ’ Ay

“The protoco] annexed to the Treaty of Tran51t contains ‘a’

detailed procedurc for the transit of goods acrosg the territory

of India’ en- route from -the Port - of Ca]cuttd to their Nuba]ess )
destination. The Protocol - contains detailed . provisions to'_-
ensure the gobds reaching Nepal and to, prevent the contingency of o

the goods escaping mto the Indian market whiie on the way to Nepal.

Whllc the Treaty of Trade genera]iy guarantees to each of thE‘
Contracting Parties the free and . unhampered flow of goods. needed

by on¢*country from the other, the Treaty of Transit generally gaaran-
" tees to cach of the Cositracting Patties freedom of trans1t actoss the
temtcry of the other Contracting Party in respect of “goods. which |
have 'to pass through the territory of such other Contractmg party'to
- feach the first Contracting. Rarty from- outside the -territory of the
. second Contracting Party. In practice the two freaties.really. mean a
- guarantce to Nepal -to permit free ‘and unhampered flow . of goods
" needed by Nepal from India and a guarantee of frcedom of trans:t‘

for goods originating from cutside Tndia acrogs the territory of India

to reach Nepal. . In the matter’‘of payment of customs duties the -
*. Treaty of Trade prowdes for the most favourable tréatment while the
" Treaty of Transit grants exemption from such payment. Both treaties
contain reservations. . There is -a reservation cnablma the imposition -

of such restrictions as are necessary for the purpose of protecting

public .mdrals, human, animal and plant fife, safeguarding .
national treasures,. the implementation 'of laws relating to the .

import and export of gold and silyer bullion and the: safeguarding of
other mutually agreed mteresis “There 'is an prres'i rest:rvatlon for

.. the protectlon of* essential sec,unty interests. There is also provision
for necessary measufes in pursuance ‘b general international conven-

tions relating to transit, export of import of articles such as opium

or other dangerous drugs There . is further - _provision for taking.
‘necessary mcasures in pursuance of general convsntxons mtended to

prevent mfrlngment of industrial, literary and artlstlc ‘pioperty or

" relating to false marks, false indications of origin or other methods

of unfair competlt:on So, the two treaties genera]ly assure to Nepal

 the free and unhampered flow from India- 'ahd freedom of transit
~ across India, . to goods or of goods :which wé may-say in the ' broad.

‘way are not res extra comimercium. In parucu]ar ‘the traaties expres-

sly cnntam reservations enablin g each of the contractmg partrcs to

S . A

U
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takc mcasures in pursuancc of gcnt:ral convenuons for the protectnon

of mdustnal literary and artistic property
) L4

r.

So we have it that Art. 11 of the 1965 CONVENTION ON
TRANSIT TRADE OF LAND—LOCKED STATES, Art 10 of
the Treaty-of Trade and Art. 9 of the Treaty of Transit -contain
exceptions to protect "mdustnal literary or arlistic property”” and
to prevent ~false marks, false mdlcatlons of origin or other methods
of unfair competition”, pursuant to genera’r conventions. Neither the -
International Coavat]on of 1965, not the Treaties bétween the two

. nations prohibit th> 1mposmg of- restrictions for this purpose. On the
. other hand, they contain reservations fo the contrary. So great is the
- concern of the Inrernational Comrsunity for industrial, literary or
artistic property that the Convention on Transit. Trade of Land—
tocked Countries views traffic in this kind of property with the-
same gravity as it views traffic in narcotics, dangerous drugs and arms,
Seo, the Convention on Transit Trade of Land—locked States and.
the Treaties between the two countries, leave either country free to
imposc necessry restrictions for the purpose of protecting industrial,
lit2rary or artistic property and preventing false marks, false indica-
tions of origin or other methods of unfair competitions in order §o
further other general convertions. Tt is clear that for this purpose,
it is not necessary that the land-locked conntry should be a party
to the general Convention along with the transit country. The inter-
pretation placed by Yohn H.E. Fried that the provisions of the 1965
Convzntion permit the States of transit to enforce sa; a Copyright
or. trade mark convention even if, for example, neither the country
-of iorigin  nor of destination is party to it appears tous to be a
correct mterpretatlon

N L

" The next step for us to conSld.er is whether there is any general
Convention qp Copyright, An artlstm literary or musical work is
the brain-child of its author, the fruit of his labpur, and, so, considered -
" to'be his property. S0 ~highly is it prized by’ all civilised .nations that '
it is thought worthy of protectton by national laws and international
Conventions relating to Copyright. The International Convention
for the ‘protection of literary or artistic works first signed at Berne on
9th = September, 1886, was revised at Berlin in 1908, at Rome in |
1928 at Brussels in 1948, at Stockholm in 1967 and finally at Peris-.
" in 1971. Art. 1 of the Convention, as revised, constitutes the countnCS
to’ whlch the Conventica apphés into a Union for the pr otectlc-n of

. : /
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- the nghts of aJthors in thelr htcrary cmd art1st1c;works The e\presqon

' “literary- and artistic works”, is"defined to include every. production in

) the literary, scientific and artistic domam whatever may be the mode
L " or formation ofiits expression. It-is provided that the. work shall enjoy .,
'+ 'protection in-all countries of the Union.. Various detailed prowsmns
are made in the Convention for the protéct!on of the worls. Art. 9 pro-

, vides that authors of literary and artistic works protected by the.conven-

o - tion shall enjoy ‘the exclusive right of authorising the reproductlon of these.
> * . works in’ any manner or form. It is also expressly stipufated that any®

sound or visual récording. shall be-considered” ‘as a reproduction for

T ihe purposes -of the COUVCDUOH We are not really concerned wnh

me . the several detalls of the Conventlon But we may refer to Art ]6 thCh
prov;des ‘ e o o
e o0 L Inﬁmgmg capies of a work shall be lzable 10 seizure in

- any cowntry of the Unwn where the work enjay legal prafecnon

k3

X 2 The provmons of the precedmg parag;aphs sha[l aIsa apply

to repmdyctmns coming from a country. where the work is not prorected
oo has ce: zsed to he pmrected A
I J"‘ . . f . . 4 S

3. Theseizure shall take placc in accordancc with the LCng‘]B-x
L~&on of each country” Indra we may mention -is a party to the Berne ;
Convennon Co . .

-

" _.Geneva on September 6, 1952 was revised in Pari; in 1971. Bach Con- -
"« . tracting State is called upon to undertake ‘to provide for the-adequate .
© . and effective protectlon of the right of authors and othet; copy-Tight -
- 'properletors in htcrary, scientific. and artistic works lncludmg writings,
misical, dramatic and cinematograph works and paintings, engraving
and sculpturc “The rights_are. to include the exclusive “right to autho-
.. rise reproductmn by any means, pubhc performance ‘and broad.casting
e Bach Contractlng State is required: to adopt ‘such measures as are neces-
- sary to cnsure she apphcatlon of the Convention. The - Convention-’
~'is not in ‘any way to-affect the provision of the Berne Convention
for - the’ protectlon of literary ‘or _artistic works or membership. in
the’ Union « created by that Conventiort. The Universal Copyright -
Conventlon 1s not apphcablc to the reiatlonshlps among countrles ef

. . -

* The Universal Copyright Cc:invéntionkwhi'ch was first. ‘signed in .

A

o

oo

E

+

-

T

@,
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the Bzrne Union in 5o far as it relates fo.the protecfion of ‘works
having as their country of origin, within the meaning of the Berne
Convention, a- country of the Berné Union. Tndia is a sighatory
~ to the Universal Copyright convention also. C s

K -Thelrtime is nbw ripe for us to refer to our own Copyright
Act of 1957. - Section 2(c), (h), (0). (p), (f).and (w) define ‘artistic

work®, ‘dramatic’ work’, ‘literary work’, ‘musical work’, ‘cinemato—

geaph film’ dnd ‘feco@‘d’ respectively. -Sec. 2(y) defines “work” as
" meaning. any of th following. works, namely, : C

(i) a litérary, dramatic, musical or artistic works;

1 . . . . 4

i - (1) a cinematograph film; - - o

A

‘

T (i) ar_cédrd.'/-f

o L
!

‘ ‘Record” is defined by S=c. 2(w) to 'mean ‘any disc. tape,
peeforated roll or other device. in which sounds are’ embodied so as
to be capable of being reproduccd therefrom, other than a sound

trask associated with the cinematogeaph fillm. ‘Recording’ is dcﬁnchlJ

by Sec. 2(x) to mean “the aggregate of the sounds embodied in and
capable of being reproduced by means of a Tecord”. : ‘Inffinging
-“gopy’ in relation to a record is défined ‘to ﬂmean', by Sec. 2(mXii),
“any such record embodying the same recording. If “such
record is made or imported in contravention of the provisions of the
Act”. Sec. 13() states that copyright shall subsist through out
India in (a) original, literary, dramatic, ninsical and artistic works;
(b) cinematograph films; and (c) records. Sec. 14 explains the
“meaning of ‘Copyright’ in relation to various ‘works’. In the case
of. a Ttecord, copyright s said to mean “the exclusive right, by

'v!irtue of, and subject to the provisions of this Act to door
authorise the doing of any b{‘ the  following acts by utilising the

record, namely @ : , : "

-,

, (i) to make any other record embodying the same  recor-

ding; ) o o

-

-y

e

"7-4‘..

an



M
,

r

W
(n) t6 cause ‘the record.mn cmbodymg in the record to be
o ' hcard in pubhc S
. ‘\ - -7\ Vl
‘ - . . ' .
L (111) to communicate the rccord.lng embod.led in the sf‘cord"
: by radlo dlﬂ'usmn” (Sec. 14(1)(d)
T : Sections 17 to 21 deal wnth ‘Ownershlp of Copyrlght and
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¥, the- nghts of the owner’,*;Sections 22 to 29..with “Term of Copy- S

. - right’, Sections 30 to 32, with ‘Lwences Sections 33 to 36 with -
) '/#“Performmg Rights SocwtleS’r Sectlons 37 to 39 with. Rights of
w ¢ . Broadcasting' Authorities, Se ections 40 to 43 with International Copy-

right and Sections -44 to 50 “with Registratlon of Copvnght
Ssetions 51 to 53 deal with mfrmge ment of COpyrlght '

~

o o : o o ' v v
B -Sec, 51 states- when Copyrlght in  a 'work shs!l be decmcd
t3 bs infringed.. In particular clause (b) states that Copyr'oht

5

shall be deemed to bc infringed “when any person— e

o

(1) makes for sale or h!re or sells or ‘lets for - hnre or by
" way of tradc chsalays or offers for sale or hire, or '

)

'} - D
o A (11) dlstrtbutes - either for the purpose of trade of to such

- . ' N
(iii} by way of trade exhibits in public, or -,
w oo " N N . ' ‘: : .
(iv) :mpo;ts (except for the private “and domestic usé of
the xmporlcr) into India, . ‘ o

VA . o X T

- any ‘infringing copics of the work’, | SN
Voo - .o b f .

{ . . . . -
o There is an explanatlon to N]’llCh it is not nccess*lry to refer
A for thc nurposcs of thls case,

. ’
.. h N s ] -,
- : % -
» -

.
-
-

~an extent as to aﬂ’cct prc]udlt:lal]y the owner of . the copyrlght or :

kS
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. . c. - . ' »
. Sec.. .52 enumcrates  the acts which shali not constitute an
, rnfnngement of copynght Tt is-unnecessary to refer to ‘the varios - . .
acts cnumerated in Sec. 52, it is enough to state that bringing,
“into India an 1nfrmg1ng work for.the purpose of transit to Nepal

‘or any other country is not .one of the excepted acts. . - .
. ' | . ‘ .
 *Sec. 53 which is of direct relevance o it deals with ‘impoi-
tation of infringing copies’ needs to be.fully extracted’. It says, : ..
s - o ." -0

| rs

. “53.(1) The Registrar of Copyrlghtq on apphcatmn by the- "ﬁ\ ‘
owner of the copyright in any work cr by this duly authorised agent N
.and on payment of the prescribed fee, may, after making such in- -
-quiry as he deems fit, order that copics made cut of India of the -
work which if made in Indla would mfrmge copyrlght shall not be
‘imported. - N . T : g

i [

L4 N LI

“ 7 (2) Subject to any rules made under this Act, the Registrar '
of Copyrights  or any person authorised by him in this’ behalf may
enter any ship, dock or premises where any such COplCS as are refer-
red to i subneectlon H may be fmmd and ‘may examme such
comes i A ' ¥

- e
N~

(3) All copies to which any prder made under sub-section(ly _)\L
. applies shall be deemed to be goods of which the import has been
prohibited or restricted under Sec. 11 of the Customs Act, 1962, and
all the provisions of that Act shal} have effect accordingly; ,

Provided that all such copies confiscated under. the provis
sions of-the said Act shall not vest in the Government but shall be .
dehvcred tn the owner of the copyright in the work. e
e _ 4 | R ¥

) This provision empowers the Registrar of Copyrights to make
" an order that copies made out of.India of any work which if made >i .

in India would infringe Copyright, shall not be impoerted. This o
* the Registrar may do on the application of the owner of .the .Copy-

right in that work or by his duly .authorised -agent on payment of

the prescribed fee and’ after making such- enquiry, as he deems fit,

A
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' The eﬁ‘ect of such an order by the Registrar is to deem all cOplCS to A
which the order applies to be goods ofswhich the ‘import has been " -
prohibited or restricted under sec. 11 of the- Customs Act, 1962, -and
" to attract all the provisions'of the Customs Act on that basis, inclu- -,
ding the Hability.to be confiscated, with the slight modifiction that
.copies confiscated under the provisions of thdt Act shall not vest in

.‘ the Government but GhaII be dehv..red to the 'owner of the Copy- B

’ rzght N :

o

1
-

e The questxon is what does the word ‘iprport’ 'rnean in Sec 53 . o
of the Copyright Act 7 The word is not -defined in the Copynght -7
Act though it is defined in the Customs -Act. But the' same {
word may mean different things in different enactments and in diffe~
© rent contexts. It may even mean different. thmgs’at different places . |
- in the same statute. It all depends on the sense of the provisicn .
- where it occurs. Reference to dictionaries. is hardly of any avail,
. particularly in the case of words of ordinary pariance with a varlety _
“of well-knowr meanings. * Such words take colour from the context. . D
. Appeal to-the Latin-root won’t help. ~The” “appeal must be to the '
sense of thé statute. Hidayatullah ¥ in' Burmah Shall etc v.
Commercial Tax Oﬁicer [1961]1 SCR 902 has illustrated how" the
contcxtual meanings of the very ‘words lmport’ and ‘export’ may -

- vaIy T . R ¥ o : . om ‘ :
. . ’ ’ ’ ' : T - .o I . :
A We may Iook at Sec. 53 rather than elsewhere, to dmcover

. the meaning “of . the word’ “import”. We find that the meamng is o
‘ stated in that provision itself, If we ask what is not to be imported, - :
we find the answer is copies made out of Ind:a which if made in

.y " India would infringe copvnght So it follows thdt ‘import’ in the F
_ pIOVISIOIl means bringing mto India from out of India. That, we-
Ww. - seé in precisely how import is defined under the Customs Act. -
Sec. 2(23) of the Customs Act, 1962 deﬁnes ‘the word in this
lnanner B A . P :. “'. | ’ . . f .
rl . ~ M L ' .

‘ “Import Wlth its gram*natlcal varlatlon and cognate expres-
X sion - m"ans bringing mti) Iidia from a place outside India. But we
. " do not propos¢ to have recourse to- Customs Act to interpret ex-,
.-, pressions in the Copyright Act cven if it is permissible fo do %0 .
' - because Sec. 53 of the Ccpyrlght Act'is made to run with Sec 11 of

the Custnmq Act
L

. . . .
e . ‘ . ¢
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Tt was submitted by the learnedd counsel Tor the respondents
that where goods are brought into -the country not for commerce,
but for onward transmission to another country, there can, in law
be no lmmrtatlon It was said that the object of the Copyrught
Act was to prevent unauthorised reproductton of the work or the-
unauthorised exploitation of the reproduction of a2 work in India
and this object would not be frustrated if infringing copies of a
work were allowed: transit across the country. If goods atz brought -
in, only to go out, ther¢ is no .impost, it was said. It is difficult - -
" to agree with this submission, thought'it did find favour with the
'Division Bench of the Calcutta High Court, in the judgment undcr,_.k
appeal.. In the first place, the' language of Sec. 53 does not justify, .
reading. the words” ‘imported for commerce’ for the words R
‘imported’. Nor is there any reason to assum., that such was
the object of the legislature. We .have already mentioned
the importance attached by Tnternational opinion, as manife-
~sted by the various International Conventions and- Treaties, to the
protection of fCopyrlght and the aravlty with which traffic in’
" .industrial, literary or artistic property is viewed, treating such traffic
on par with traffic in narcotics, dangerous drugs and _arms. In
interpreting the word <import® it the Copyright "Act,- we must take
note that whil: the positive requirement of the Copyright Conventions
is to protect copyright, negatlve]y also, the Transit Trade Convention
and the bilateral Treaty make exceptions epabling ‘the Transit State
o tgi\e mzagsure to protect Copyright, If this much is borne in
mind, it becomes clear that the word dmport’ in Sec. 53 of the-
Copyright Act cannot bear the narrow mterprptatmn sought to B
placed upon it to limit it to xmport for commerce. It must be -
. interpreted-'in a sense which will fit the _Copyright  Act into the
setting of the lnternauonal Conventlons

E * -

4

\ . / i f
The Calcatta Hight Court ’fhought that geods .may be said t6 *
bz imported into the country only if there' is an incorporation or,

mixing up of the goeds imported with the'mass of the property in

the local atea. Tn other wotds the High Court ealisd on the original
package doctrine’ ds eaunciated by the American Court.- Reliance’ >
“was placed by the High Court upon -the decision of this court in

the Ceritral India Spinning and; Weaving & Mahufacturing Co. Ltd; A
The, Bmpress Mills, Nagpur v. The Municipal Committee, Wardha
[1958] SCR 1102). That was a case which arese under'the CIf,

and Bérar Municipalities Act and  the question  was, whether the-

power to lmpose ‘a termmal tax on good.s or animals. imported mto
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of ‘exported from the limits of a mummpahty" ‘included - the right:

“to levy tax cn gbods which ‘were neither' loaded or unloaded - at:

 Wardha but were merely carried across through the municipa! area’.
~ This court said that it did not. The word 1mport it was -thought
‘meant not merely the brmgmg into but campnsed something ‘more,

that is ‘incorporating and m1x1ng up of the goods with the mass of

the property in'the. -local area’, thus acceptmg the enunciation of -
the. ‘Crigihal Package Doctrme by Chzef Justice Marshall m Brown

v, Staie of Maryland 6 L.Ed. 78 Another reason. gwen by. the

' ."1Bafﬂ€d Jadges - to arrive at the-conclusion that they did, was that

- Court ‘in - Stare of Bombay v. F.N. Balsara, [1951] SCR - 682..

" ,’\_.,,{

the very levy was a ‘teiminal tax’ and, therefore, the words ‘import

and export’, in the given context, had :something. to do with the idea
of a termi nus and not an mtermcdlate Stage of a Joarnay We are’
afraid the ca,sc is really not “of any guidance to us since in the- con- -

text of a ‘terminal tax’ the words® ‘imported and exporled’ -could be

construed in no other manner than was ‘done’ by the Court. We -

must however say that'the, ‘original ‘package doctrine’ as enunciated

. by Cmef Justice Marshalt on which reliance - was placed was expres-
sty d131pp10ved first by the Federal Court in the Province of Madras

v. Buddu Paidanna, [1942] FCR 90 and again by the Supreme

Appdiﬁutay, these demsrons were not brought to the notice of the court

which dectded the case. of Central India Spinning -and -Weaving and .

Mcmufacturmg Co. Ltd. The Bmpress Mills N, apur Municipal Com-

.mittee, Wardha So we derive no help frosi this case. As we sald,
we prefer to interpret the Words- dimport’ as it is found in the Copy-.'
'ught Act rather than research. for its meaning by referrmg to other

than research statutes where it has been used, } -
. L/

The Iearned counsel for the appellant invited our attentlon to ...

- Radhakishan v. Union of India - {1965] 2 S.C.R. 213, Shawhney-

" v.. Sylvania .and Laxman, 77 Bom, LR. 380, Bernado v. Collector

" Act and the various:conventions and treaties’ which Have with the
sub]ect “Copyright’ from different angles We do not also desire to
-crow our judgment with referéhce.to the . hlstory of the Copynght

-

" we do not think it necessar¥ to do so in this case. N

of~ Customs Al R. 1960 Kerala 179, to urge that Importatlon was

compiete so.soon as the Customs barner was crossed. - They are-
cascs under the Customs Act and it is needless for -us to_seek aid

from there when there is cnough direct light under the Copyr:ght

and thé Customs leglslatlons in the United Klngd.om and Indla as

)

We have, therefore, no hesitation in commg to the conc]uslon

that the, word ‘import® in ‘Secs, 51 and 53 of the' Copyright Act

L
{
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' means ‘brmg!ng mto India from outs ide lndla thal; it is not hmlted

“to Importatmn for commerce orly but mclud.es importation for

transit across the country. Our mtﬂpretatlon far from being

- inconsistent with' any principle of International law, is entirely in

[1984] 2 s.CR-

.'accord. with International Conventions ‘and . the Trr*dues between

India and NE:pal 'And; that we think is as’it should be. )

_ We have sald that aﬁ order under Sec. 53 may be made by
- the Ragistrar of Copyrights om the apphcatlon of the owner of the
Copyright, but after making such - ‘enquiry as the Reglstrar deems,

fit. On the order being made the oifendmg coples are deemed to be

goodq whose import has been prohibited or restricted under Sec. 11 ’

of the Castoms Act. Thereupon the relevant provisions of the
Customs Act are to apply, with the dlﬁl.rence that confiscated copies
shall not vest in the, Gowrnmcnt but shall be delivered to the
owner of the Copyright.u One fundamental difference between the na-
ti:u'e of & Notification " nder Sec. 11 of the Customs Act and an

order made under Sec. 53 of the Copyrlght Act is that the former is
quas(-leglslatwc in chatacter, while the latter -is * quasi-judicial

“Sec. 53 is further emphasised by the fact ‘that an appeal is provided |

to the Copyright Board against the order of the Registrar under Sec.
72 of the- Cqpyright Act. We mention the character of - the order
under See. 53 to indicate that the effect of ‘an order under Sec. 53

"of the Copyright Act is not as portentous'as a notification under

Sec.. i1 of the Customs Act. The Registrar is nor bound to make

an order under Ssc. 53 of the Copyright Act so soon as an applica- __

tion is presented to him by the owner of the Copyright.. He has

' ‘ndtmally to" consider the .context of. the mischief sought to-be

prevented. He must consider whether the copies would infringe the

" Copyright if the copies were made in India He must consider .

whether the applicant owns the Copyright or s the duly authorised
agent of the Copyright. He must hear these claiming 'to be affected

" if an order is made and consider any contention that may be put
, forward as an excuse far the import. He may cofisider any-other .

relevant circumstance. Since all legitimate deferices are open and
the enquiry is quasi-judicial, no one can seriously comphain.. ¥

‘In the result the judgment of - the Division Bench is set
aside and that of the learred single judge restored. There is no
order as to costs. We are grateful to the learned Attorney Greneral

~ who appeared at our mstance for the assistance given by him.

HSK. , R ~ Appeal allowed,

]

.in ‘character. The qu’lSi-]ﬂdtCIa[ nature of the order made under - -
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